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�1	Introduction

1.1	The Legal Harmonisation Project



1.1.1	Goals and Methodology

The Latvian-Swedish project Harmonisation of Environmental Legislation in Latvia (Legal Harmonisation Project) was initiated in 1995. The terms of reference (ToR) were written in April 1996. According to the ToR, the specific objectives of the pro�ject are:



”to provide assistance to the Ministry of Environmental Protection and Regional De�velopment (MEPRD) in order to bring consistency in the present environ�mental legisla�tion and to develop new legal acts consistent with the ones of the EU as well,

to develop a conceptual proposal for the further environmental legislation in Lat�via taking into account the experience of different countries and different models of legislation.”



Two related legal harmonisation tasks are included in the project. The first is internal. Statutes on different levels (many standards) has been inherited from the Soviet pe�riod (a few before that). Many have also been issued in the 90’s, after liberation. These statutes, with different historical and political background and different pur�poses should be harmonised. The second task is to harmonise the Latvian legislation with EC legislation.



Two important factors have somewhat changed the preconditions for this project. First, the ambition in Latvia to develop market-based legislation has resulted in many new environ�mental statutes. At the same time, the Soviet legislation is being phased out of the legal sys�tem. An important result of this development is considerable reduction already of gaps, con�tradictions and other deficiencies in the legal system. 



Secondly, the Latvian political aspiration to join the EU is strong. So is also the demand from EU to harmonise the Latvian legislation with EC legislation. The time schedule is pressed. Therefore, many projects have started with the purpose to trans�pose EC environmental legis�lation. The project Development of the Latvian Approximation Strategy and Action Plans has the overarching task, while several other projects are working with specific issues, e.g. Envi�ronmental Impact Assess�ments, chemicals, waste and integrated pollution and prevention control (IPPC). There are of course considerable overlaps between those projects and the Legal Har�monisation Project. After discussions with MEPRD, it was decided that the Legal Harmonisation Project should at first include certain principal EC-legal issues related to the construction of new framework legislation.



1.1.2	The Project Work

The Legal Harmonisation Project work started formally in October 1996, with an inventory phase. This work was delayed until spring 1997. During fall 1997, analyses of deficiencies and elaboration of pro�posals (second phase) gradually substituted the inventory work.



The project included three workshops, 22 May and 14 November 1997 and 19 March 1998, all at the MEPRD in Riga. The first workshop included discussions on the con�sequences of overlapping legislation and also overlapping responsibilities of institu�tions and, moreover, gaps, contradictions and other deficiencies in the legal system. The second workshop con�tained at first a discussion on how to legally control pollu�tion, especially by integrating dif�ferent media and also different issues related to industrial process (emissions, waste, energy, accidents etc.) in the same permit. A proposal on a Law on Pollution Control was presented and discussed. In the third workshop, a proposal on how to develop the Environmental Protection Law (hereaf�ter: EPL) was presented and discussed, as well as certain other proposals related to important legal envi�ronmental issues. 



The project included a study tour in the western part of Latvia, 5 - 7 May 1997. Visits were made to nature protected areas (in Slitere and Pape), the Regional Envi�ronmental Board (here�after: REB) in Liepaja, the City Council in Liepaja, a textile and a dairy industry in Liepaja and the Parish Council in Rucava. A meeting was also arranged with a representative of an environmental group in Riga. The project also included study tours to Czech republic 30 June - 4 July and to Ireland 6 - 13 Septem�ber 1997. Meetings were held at different ministries and institutions, interest groups and universities.



There are two main outputs from the project. Apart from this report (see below), including an executive summary and an action plan, there is one report already pub�lished (January 1998): Environmental Legal System in Latvia. This first report will be published also in Latvian, in late spring 1998. The report structures the environ�mental legislation in Latvia as it was in October 1997 (and some important legal changes thereafter). The different statutes are ana�lysed, some more in detail than others. The purpose of the report is at first to provide the legal base for the further analyses and proposals in this project, but also for other projects working with de�velopment of the Latvian environmental legislation. The report may also be used in connection with education and otherwise. Parts of it will of course be outdated rather soon, when new legislation is adopted.



�1.2	The Final Report



The purpose of the second and final report is to analyse different issues related to harmonisa�tion of the environmental legal system in Latvia and to make proposals for the future. 



The report includes six parts (main report). Part 2 presents gaps and other deficien�cies, with special regard to the National Environmental Policy Plan for Latvia. Some of the issues are connected with EC environmental law. Part 2 includes both analyses and proposals. In some cases we recommend to adopt new or amend the existing legislation. In other cases we recommend further analysis, within ongoing or new projects. 



Part 3 analyses certain legal aspects on the organisation of environmental institutions in Lat�via, including overlapping responsibilities and the future system for permitting and control. Part 4 includes some brief comments on international environmental conventions adopted by Latvia. Part 5 focuses on certain general EC legal issues, e.g. the status of directives as such in a member state, some aspects on the methodology for transposition of directives and the pos�sibilities for Latvia to maintain or introduce stricter environmental legal requirements than in the EC law.



Part 6 is the most important. It discusses three alternative approaches to harmonisa�tion of the legal system. Most far reaching is the first alternative: an Environmental Code. More limited in scope, but more realistic in the short time perspective are the proposals to adopt a new Law on Pollution Control or a new Law on Pollution Con�trol and Water Management. Several of the recommendations in part 2 refer to the alternative legal systematic proposals in part 6.



Two annexes are presented after the main report. The title of Annex I is “Does the Nature Conservancy Legislation in Latvia comply with the Birds and Habitats Direc�tives?” The conclusions from this survey are included in the main report as well (part 3.3.7, E). Annex II includes minutes from the first workshop within the project.



�2	Deficiencies in the Environmental Legal Sys�tem



2.1	Introduction



This part analyses deficiencies in the Latvian environmental legal system. It also includes proposals for the future. Some of the proposals refer to the alternative framework legislation suggested in part 6 of this report.



The deficiencies are of different kinds. One of them is gaps. Because of the work during the last years to adopt new environmental legislation, basically all sectors are either covered by existing legislation, or included in some project that will develop new legislation. Still, there are many specific environmental problems that are not solved by efficient legal instruments. 



Overlaps exist when two ore more statutes apply to the same activity and the same situation. There are many overlaps between different Latvian statutes (the situation is similar in many other states). Several negative consequences may occur. These are discussed later. Contradic�tions are of different kinds. One contradiction is when two statutes answer a specific question differently. These situations will presumably be fewer in the future, when the legislation from the Soviet period has been phased out. Another kind of contradiction is due to the fact that different statutes have different purposes. Some aim at protection of the environment while others protect the indi�viduals right to use his land property or promotes activities that are im�portant for national economy (e.g. timber production). An important consequence of this is that the requirements on environmental protection often differ.



The following text will first analyse issues that concern the legal system generally (2.2) and after that issues related to specific environmental sectors (2.3).



2.2	General Environmental Legal Issues

A. Legal overlaps in general

The present Latvian environmental legislation includes overlaps, e.g. in the following situa�tions:

EPL and the sector environmental legislation as regards different aspects of envi�ronmental protection. It should be considered to radically change the legal approach of the EPL. This issue is further discussed in part 6.

EPL and Law on Municipalities as regard the competencies of municipalities.

Law on Chemical Substances and the specific pollution control legislation when chemi�cals are used one way or the other with any risk of pollution of air or water, in other words a very common situation. 

Nature conservation legislation, pollution legislation and the Law on Chemical Substances and Products when the use of chemicals that may lead to pollution and risk for damage on biodiversity.

Nature conservation legislation, hunting legislation, fishery legislation as regards protec�tion of certain animal species.

Civil Law and forestry legislation concerning forest management in general.

Nature conservation legislation and forestry legislation as regards management of forests with nature values.

Subsoil Law and Water Law as regards use of underground water.



These examples refer to the legal situation today, but this will change radically. On one hand some overlaps will be automatically removed when legislation from the Soviet period is phased out of the legal system. E.g. the Law on Use and Protection of Animals, the Water Law and the Air Protection Law, including subordinated stan�dards etc., will all cease to exist. On the other hand, the transposition of EC legisla�tion will expand the environmental legal system and create new overlaps.



There are several effects of overlapping legislation. Most important is the complexity of the legal material. It is difficult to grasp the legal system and to extract the legal requirements that apply in a specific situation. This in turn creates insecurity among individuals and institutions. Moreover, if different authorities are appointed to ad�minister the respective statutes, it may be unclear what institution should take care of a problem in a specific situation (this consequence is discussed in part 3). It is also difficult for the legislating institutions, within the very limited time normally avail�able, to analyse the existing legislation before introducing new require�ments and instruments. Yet another complication is the time and costs for a person that has to apply for different permits (especially if decisions are appealed).



A special aspect of overlaps is the fact that legal requirements often differ. The legislation is then also contradictory, more or less. In these situations, it is legally correct to comply with each of the requirements (if not explicitly stated otherwise in the statute).� In other words, each requirement should be regarded as a separate “legal bottleneck” that has to be ”passed through” before the activity is legally allowed. This concept is in fact reflected in the Subsoil Law, which states that a landowner may use the subsoil, ”insofar as this law and other legal acts do not limit his rights” (article 3 (2)).



If the ”principle of separate legal bottlenecks” is not realised in practice, the result could be that a statute with less far reaching requirements is applied only. If so, envi�ronmental law will not be fully implemented. This situation is e.g. at hand if an institution considers private management of forests according to the provisions in the Civil Law, ignoring the more far-reaching requirements in the forestry legislation. As sometimes the environmental legal re�quirements are scattered in rather different statutes, the risk for such wrongful implementation is obvious. The risk is especially great if statutes have contradicting basic purposes, as is the case in the example above (Civil Law – Forestry legislation).



There is also a risk that a first decision according one statute is in practice accepted although also another statute applies, with more far-reaching requirements; the second institution could feel psychologically (not legally) bound by the first decision.



Proposal:

Overlapping statutes can not be fully avoided but reduced. Also, negative conse�quences of overlaps can be abated. The alternative proposals in part 6 fulfil that purpose. Especially far reaching in this respect is the alternative to develop an Environmental Code, which approaches the whole legal system, including pollu�tion control, nature conservation, use of natural resources etc.	

The introduction of EC legislation should be carried out with concern to the envi�ron�mental legal system. It should at each time be assessed whether certain requirements could fit under an existing legislation or whether it is better to adopt a new legislation and re�voke the existing legislation or part of it.

Include in the EPL (and, possibly, in a future Environmental Code) a general provision with the following text (in principle): ”When in a particular case dif�ferent statutes include requirements on environmental protection or management of natural resources, each requirement must be complied with” (see further part 6). 

It is sometimes possible to isolate certain issues to one or a few statutes. E.g., it is recom�mended to remove requirements on forest management from the Civil Law as these issues are best regulated under the forestry legislation. Moreover, envi�ronmental competencies of municipalities should be regulated in one law, not as today in both EPL and the Law on Municipalities.



B. Strengthen environmental protection on constitutional level

The National Environmental Policy Plan for Latvia includes an ambitious program for envi�ronmental improvements. One of the main tools is legislation. Despite this, the support for environmental protection on constitutional level is rather poor. Article 43 of the Constitutional Law on the Rights and Duties of a Citizen and a Person declares: ”The protection of nature, cultural centres, historical and architectural monuments and the environment is the responsi�bility of each person, the entire soci�ety and the State.” Apparently, this rule addresses respon�sible persons only. It does not explicitly emphasise the importance of environmental protec�tion.

�It is essential with a relatively strong protection of environmental interests on this top legisla�tion level. This would put some pressure on the Parliament and the Cabinet of Ministers to consider the consequences for the environment in connection with new legislation. A consti�tutional protection of the environment may also influence indi�vidual decisions by courts and administrative institutions when interpreting unclear subordinated laws or regulations.



Proposal: Improve the support for environmental protection on the constitutional level by declaring the principle of  ”Sustainable Development” as a primary goal. Consider also to formulate certain ”sub-goals”, following the priorities set out in the National Environmental Policy Plan, e.g. to maintain the rich biological diversity of Latvia.



C. Ownership includes both rights and obligations

The restoration of land and the strengthening of private ownership are priority politi�cal issues in Latvia today. This is natural with respect to the political regime during the Soviet period. However, no market-based society can exist without possibilities to carry out important public interests. Thus, land-owners must tolerate legal restric�tions, to some extent without compen�sation, e.g. as regards pollution and preserva�tion of biodiversity.



It is important for Latvia to emphasise these two sides of private ownership, espe�cially with respect to the present political situation. On one hand, ownership rights should be protected against arbitrary restrictions from state and municipal institu�tions; restrictions should be al�lowed only to carry out significant public interests. On the other hand, ownership should in�clude obligations to accept certain restrictions for the realisation of public interests. This balance of interests is reflected in some con�stitutions. E.g., the German constitution not only protects ownership, but also declares ”property obliges”.



Proposal: Include on the constitutional level a principle stating: ”Ownership includes both rights and obligations”. Add to this rule: ”Ownership may be restricted only by laws and regulations and only if the restrictions are necessary for the realisation of public interests”.



D. Compensation to landowners (and others with legal rights to land property)

The Constitutional Law of the Republic of Latvia on the Rights and Duties of a Citi�zen and a Person provides for ”appropriate compensation” to owners of land if the property is expropri�ated.� There is no constitutional right to compensation if land is not expropriated but the owner’s own use of land is restrained, e.g. when restrictions in a protected nature area prohibit logging of forest.



Some sector environmental legislation includes compensation provisions in these situations. According to the Law on Particularly Protected Nature Territories, the owner or user has the right to demand for compensation from the local government for financial losses resulting from the legal restrictions and obligations concerning the use of private land. Tax exemption is one form of compensation available.� How�ever, there are no clear principles as how to de�termine the compensation. This situa�tion exists in connection with establishment of protected nature areas, protected belts and physical planning. 



The conflicts will most likely increase in the future as private ownership and market economy develops. It is important to improve the legal certainty for both individuals and authorities in these situations. There are two main issues to consider: What kind of restrictions should en�title to compensation? If the landowner is entitled to com�pensation, how should that be cal�culated? The first question is basic and we will comment upon it. The latter question will not be dealt with here.



What kind of restrictions should entitle to compensation? The answer to this question depends on how Latvia politically wants to balance protection or private ownership against owner’s obligations. Accepting the Polluters Pay Principle means a polluter would have to take pre�cautionary measures and tolerate restrictions without financial compensation. It may also seem appropriate that landowners that are prohibited by law to destroy irreversible biodiver�sity for present and future generations would have to tolerate those restrictions without full compensation.



To balance the two interests is of course at first a political task. However, when con�sidering different options, there is a legal-practical aspect that should not be ignored. Compensation rights for the landowner mean costs for the state. Presumably, state and municipal resources will be scarce, perhaps very scarce also in the future. If no or very little (compensation free) responsibility is put on land owners, and no or very little resources are available for compen�sation, it will be almost impossible to estab�lish nature protected areas etc. in the future. Valu�able biodiversity and other envi�ronmental values will be lost, some forever. 



This issue is related to EC-Law. On one hand EC-Law does not directly determine how pri�vate ownership issues are regulated in the Member States. On the other hand, a generous compensation principle in combination with lack of funds is not an excuse for non-imple�mentation of the requirements in EC Law, e.g. the protection of certain habitats according to the Directive on the Conservation of Wild Birds (here�after: Birds Directive) and the Directive on the Conservation of Natural Habitats and of Wild Fauna and Flora (hereafter: Habitat Di�rective). In practice, it will probably be difficult for Latvia to carry out such obligations ac�cording to EC-Law if the com�pensation principles are very generous for the landowner. It will also be difficult to implement other international agreements, according to the Wetlands Con�vention etc.



Proposal: Discuss and develop principles for compensation. This matter is at first political, not legal. However, a study of solutions in other states may help Latvia in choosing the appropriate balanced principle. Without recommending any solution, we will briefly describe two related principles here that are used rather frequently outside Latvia.

�a) The Landowner is entitled to compensation only if the restrictions con�siderably ob�struct the present land use. This means, in principle, that the land user would not be compensated if he - in connection with a new nature reserve etc. - is prohibited to carry out planned, new activities on the land, e.g. to build a new house or to transform forestry land to agriculture land. In this situation the landowner has not himself ”created” the increased value of the land. The raised value is instead due to expecta�tions. However, the situation may be judged differently if, when the restriction was de�cided upon, a permit to carry out the activity was already issued and this permit is not to old.



Although present land use is obstructed, it may seem fair that the landowner will have to tolerate (without compensation) some restrictions, which are not ”considerable”. It is often a matter of imposing restrictions on part of the land. A guideline could be adopted for these situations, meaning the landowner would have to tolerate restrictions (e.g. pro�hibition to log) on a certain part of the land (e.g. 10 %). 



b) Differ between individual and general restrictions. The landowner is entitled to com�pensation only in case of individual restrictions. These concern one or a few particular landowners, e.g. in connection with establishment of a nature reserve. I this situation the landowner(s) may be seen as discriminated com�pared to landowners in general and should therefore be entitled to compensa�tion.



If instead general restrictions are issued in terms of legislation, these apply to all con�cerned landowners. E.g., if a new Law on Species and Biotopes in Lat�via prohibits damage on a certain species or a certain biotope all over Latvia, the target is all land�owners where this biotope happens to exist. They are in principle treated equally. The risk is of course that in practice such a general restriction strikes very hard on some landowners. One possibility would be to compensate those. An alternative would be to permit the harmful land use, at least if the protection interest in the particular case is not exclusive while the landowners interest to continue the present land use is strong.



This principle applies in e.g. Denmark and USA. General protection of shores, wetlands and certain other biotopes have been carried out in Denmark without compensation ob�ligation. Certain habitats for endangered species have been generally protected in USA, according to the Endangered Species Act, also without compensation to landowners.



Finally, to avoid any misunderstanding, it should be legally specified that the polluter always is responsible for costs in connection with requirements to abate pollution (Polluters Pay Prin�ciple), no matter if the requirement restricts discharges from facto�ries, use of fertilisers within agriculture or forestry etc.



E. What activities should require a permit?

Several Latvian statutes do not specify exactly the types of activities for which a permit (li�cense) is required before start or alteration. This is the case as regards Air Protection Law, Water Law, Water Use Permit Regulations (to some extent), the Hazardous Waste Law and the Building Law (as regards constructions). REB may decide case by case whether a permit is necessary. This legal technique has the advantage from environmental point of view that also unexpected, harmful activities are included. However, for individuals it creates a legal uncertainty, especially when it is a criminal offence to violate the permit requirement. Impor�tant is also that several of the EC-directives include lists specifying the types activities that needs a permit, e.g. the IPPC-directive, the EIA-directive and the Seveso directive. 



Proposal: First, the Latvian legislation should be reviewed to comply with the lists on permit requirements in EC-directives. Secondly, it should be assessed where it is possible to specify the permit requirements also otherwise. If it is necessary from environmental point of view, a detailed list on activities that needs a permit should be complemented by a general rule, in�cluding also other harmful activities. E.g., according to the Law on Hazardous Waste:  ”A permit is required for export, import, transport, storage and disposal of hazardous waste and for all other activities where handling of hazardous waste may lead to environmental im�pacts”.



F. Environmental principles

There are several environmental principles developed internationally, e.g. in the EC Treaty Establishing the European Community (hereafter: EC Treaty). These are included also in the National Environmental Policy Plan of Latvia.� Most important are the Precautionary Prin�ciple and the Polluter Pays Principle as also the principles to take preventive actions and to rectify environmental damages at source, as a pri�ority.



Proposal: These principles, or some of them, should be included in the EPL and/or in future framework environmental legislation. This issue is developed further in part 6. It would make Latvian environmental law updated according to both international law and the National Envi�ronmental Policy Plan. Although the importance of those principles should not be overesti�mated (they are not very precise), they should influ�ence decision making in situations where the law allows for discretion.



G. General substantial requirements for protection of the environment

”Substantial requirements” are a type of environmental provisions that are not so well de�veloped in Latvia. One example is the requirement to chose the ”best avail�able technique” (within reasonable costs), which is essential e.g. in connection with the IPPC directive and the 1992 Baltic Sea Convention. Another example is the requirement to ”locate a harmful activity at a place where the impact on the environ�ment is as little as possible” (within reasonable costs). Substantial requirements are directed to all persons that carry out or intend to carry out harmful activities. They are also directed to decision-making institutions, e.g. permitting authorities. 



The function of substantial requirements is important. It is not possible in practice to issue precise requirements (e.g. standards) concerning all environmental matters. The situation in practice is complex and it changes continuously. A good example is the fast introduction of new chemicals. It is in practice not possible to issue precise regulations for each of them. The use of substantial requirements should be seen in this context. The general formulation means they apply in many, also unforeseeable situations. Although not precise, they still give rela�tively clear guidance as how to think when making decisions concerning the environment. 



If such substantial requirements were placed in the EPL and/or in a future environ�mental framework law, Latvia would establish a more harmonised system of re�quirements, provided the requirements apply generally. 



Proposal: See further part 6.



H. Harmonisation of the EPL with the sector legislation 

EPL is to a great extent a catalogue, describing different environmental legal instru�ments. Most of them are developed in other, sector legislation. Some of the EPL instruments are not implemented. This is the case with certain ”special ecological situations” (EPL, articles 38-41) and also some protected nature areas (articles 36-37). Moreover, soil is a natural resource included in the umbrella protection of EPL (article 3). Still, no sector legislation control soil pollution. Ecological insurance (article 24) and the control of GMO etc. (article 28) are other examples. It should also be mentioned that the Law on Municipalities defines environmental responsi�bilities of municipalities differently than in the EPL. Finally, the definitions in EPL are partly outdated with respect to the legal development in sector legislation. There is e.g. no definition of ”waste” in this law.



These examples indicate something fundamental. It is very difficult for legislating bodies to include in EPL what is implemented more in detail in sector legislation. This harmonisation will be even more difficult to maintain in the future when the sector legislation is developed very fast to transpose the EC legislation. This in turn will lead to legal uncertainty. Moreover, the practical benefits of this “mirror func�tion” of EPL are probably very limited.



Proposal: See further part 6 where we suggest quite another function of the EPL in the future. However, the present EPL will remain at least for several years. The most urgent task is there�fore to harmonise it with sector legislation as far as possible. If some of instruments in EPL are outdated, they should be removed.



I. EIA – veto or information?

The present Law on State Ecological Expertise includes a possibility to halt projects in case of a negative EIA; a sort of veto. The rules are not perfectly clear.� This strong legal effect of the Latvian EIA is not required according to the EC directive on EIA. On the other hand, the di�rective does not prevent the member states to adopt this function of EIA. Latvia will adopt a new EIA Law, but it is not yet clear if this law will include a possibility, or perhaps even an obligation, to halt a project that may cause significant impact on the environment.



Of course, both options are available for Latvia. EIA may be used as information and recom�mendation only. It may also be used as a veto. Before deciding upon these alternatives, it is important to discuss the relation between the EIA legislation and other environmental legisla�tion, especially a possible future framework law on pol�lution control (and perhaps water management, see further part 6). Prohibition requirements may be included in this law. This may be regarded as sufficient. How�ever, the EIA law will be the only occasion when all envi�ronmental matters are con�sidered together. This is an argument for keeping the veto function. It should also be discussed whether certain activities would have to be accepted despite sig�nificant impact on the environment, e.g. when being of great importance for the national economy. If so, the criteria for a veto should be specified in the Law.



Proposal: We make no recommendation on the main issue here. However, whatever the choice will be, it is important that the new law clarifies if the EIA is a veto or not. If the veto function is accepted, it should also be clarified if the EIA institution is obliged to deny a de�velopment consent under certain conditions or if there is only a possibility to use the veto. Finally, if Latvia decides not to adopt the veto function (permanently), it is still important to include in transitional provisions a possibility to halt the activity, until the new framework law is adopted.



J. Allocation of money from the environmental protection fund 

Part of the Natural Resources Tax goes to Environmental Protection Fund. This sys�tem has been criticised, e.g. in the report Environmental Implications, p. 34:



”... maximum limits of pollutants are in general used for all discharges, irre�spective of the quality and capacity of recipient, best available technology or the real possibilities to meet the requirements. The concentrations are strict and presuppose complete compli�ance. If the limits are exceeded, the polluter has to pay three times more the normal fee. Thus, the REB may set very strict limits with the purpose to collect as much pollution fees as possible, without this actually leading to any improvement in the pollution load”.	



The situation is rather different today. The REB is only to a little extent depending on the fund for their work. They would therefore have no big interest in setting strict limits for the pur�pose of collecting money. However, there is another problem con�nected with the taxation. 60 % of the collected tax is transferred to the local fund. The money may be used for environ�mental purposes in that area, but there is no specification as how to use it. Thus, the risk is obvious that the money will be used for financing local environmental priorities rather than national.



Proposal: 

Include in the Regulations on Latvia’s Environmental Protection Fund more pre�cise rules as how to use the fund resources. The rules should reflect the national priorities in the Na�tional Environmental Policy Plan.

Consider also a system where a state institution approves municipal main deci�sions on how to use fund money, to ensure that national goals are given priority.



K. The function of economic incentives

It is possible to construct a legal system where economic incentives work in ”two ways”. As today, polluters (or others) could be charged according to the amount and type of pollution; the fees should be determined to stimulate reduction of emissions. The new approach would be to reallocate the collected money (or part of it) to the same branch of industry and dis�tribute the money to the individual polluters with respect to how efficient each company has carried out environmental protection according to certain criteria. In Sweden, this system has proved to be efficient as regards charges for emissions of nitrogen and reallocation of the money to power plant companies according to how efficiently each company produces energy. This kind of system would presumably lead to better acceptance of the taxation and also to some ”environmental competition” among the polluters.



Proposal: Consider a system described above which more directly than today con�nects taxa�tion and refunding with environmental progress at the industry (or other activity).

 

L. Sanctions

Sanctions are included in the Criminal and Administrative Code, in connection with violation of environmental requirements. The Criminal Code will most likely be amended during this Parliament session. Section three in the proposal includes eco�logical crimes. These are more than today.� Also, the sanctions have strengthened. There are 3 main kinds of sanctions: jail, fine and arrest or restriction of freedom. The maximum jail sentence is 6 years.



This project will not examine the efficiency of present and proposed sanctions.  However, it is important that this issue is considered. The focus should at first be on prevention of environ�mental criminality. Preventive sanctions are an important com�ponent in the implementation of environmental legislation and policy. 



It could also be discussed, from the preventive perspective, to introduce special com�pany crimes. There is, typically, a difference between the economy of a physical per�son and a com�pany. Very strong penalties would normally not be proportional (”fair”) if used against physi�cal persons (e.g. farmers), but clearly acceptable if used against companies (at least big and medium size companies). Very strong penalties would also be necessary to prevent certain companies from environmental criminal�ity, as they otherwise would easily gain from illegal activities, despite the fines. 



Proposal: These issues should be examined in a new, separate project, focusing on legal en�forcement issues.



M. Administrative enforcement fines?

As said, criminal sanctions should be preventive. However, some persons will con�sider the criminal sanctions to be lenient. Some persons will (often on good grounds) consider that there is good chance that the illegal activity will not be discovered. In those situations crimi�nal sanctions are not preventive. 



Another kind of instrument could be used, as complement to criminal sanctions: administra�tive fines especially designed to promote enforcement in specific cases. If and when an order is issued by an inspection, with the purpose to directly force a person to carry out or to avoid a harmful activity, this order could be complemented with a condition that, if the person ne�glects the requirement, a high, specified fine has to be paid. If, later, the activity is in fact not carried out (or avoided), the institution may seek the fine at a court. As the person is aware of this concrete risk, it is also fair to set the level of the fine very high, in order to actually achieve the result. The pre�ventive effect would be strong. Some states use this kind of ad�ministrative enforce�ment fine, to increase the pressure and facilitate implementation of legal require�ments.



Proposal: This issue should also be further considered in connection with a special project on legal enforcement.	� 

N. Right to environmental information for the public

The basic rights are included in the EPL. The individual has right to ”receive full and true information about earth, ground soil, soil, water, forest, atmospheric air and other natural ob�jects”.� The Law on State Secrecy 1996 prohibits release of certain specified state interests. Presumably, the conflicts between state secrecy and envi�ronmental interests are relatively few. 



More important in practice is the question how to deal with information that is both commer�cial and environmental. This concerns information about technical processes, products etc., which from the company’s point of view should not be spread to other companies but which also could be very important in order to assess the environ�mental risks and the means to com�bat them. According to the EPL, the individual may demand information from State institu�tions about a proposed or existing con�struction’s influence on the environment.� The scope of this provision is not all clear. Anyhow it is limited to constructions. Important is also the general rule in the Con�stitutional Law on the Rights and Duties of a Citizen and a Person to ”freely acquire and disseminate information”.� As the information mentioned above is not specified as secret normally, Latvian institutions would presumably have to release it. How�ever, as regards one important sector environmental commercial information will be regarded as secret: chemicals. According to the Law on Chemical Substances and Products, information is confidential if it concerns (natural or legal) a persons’ ”financial circumstances, business or professional secrets”.�



To conclude, except for chemicals, commercial environmental information is not secret today. Next question is if the future legislation should be specified and changed as regards the right to obtain information that is both commercial and envi�ronmental. It is not a matter of course that commercial information always should be regarded as secret. First, very often it is pos�sible to cover the specific commercially sensitive parts and release the rest, which still could be valuable from environmental point of view. Secondly, it is relevant to ask how important the information is from commercial point of view on one hand and from environmental point of view on the other hand. At least in cases where the harm on the commercial interest is little, while the benefit from environmental point of view is significant, it seems appropriate to re�lease the information.



The matter of access to environmental information is related to EC law. The directive 90/313 on the Freedom of Access to Information requires as a principle rule that public institutions must release information on the environment as such (the quality of air, water, nature etc.) and on harmful activities and measures to counteract impacts (article 3). However, there are cer�tain exemptions. One concerns “commercial and industrial confidentiality”. The member states “may provide for a request for such information to be refused” (our italics). Further�more, the member states “must supply the information in part where it is possible to separate out infor�mation” (our italics) on e.g. commercial information.





Proposal: Amend articles 12 and 13 in EPL and regulate generally the preconditions for re�lease of information that is both environmental and commercial. A possible legal construction is the following:

As a principal rule, it is possible to obtain all kinds of environmental information, in�cluding on the environment as such (air water etc.), technical processes, forest practices, the content of chemicals and other products.

However, if in a particular case the commercial interest of covering information outweighs the environmental interest of releasing information, this should be defined as secret, but only so much as is absolutely necessary to protect the com�mercial interest.

Secret commercial environmental information should always be available for other state institutions, which of course are bound by the same duty not to release the information to the public.



If this general rule in EPL were accepted, the Law on Chemical Substances and Products would have to be harmonised with it, or revoked.



Finally, it may be necessary to specify in regulations the details on how information should be released from institutions, to facilitate the implementation of the funda�mental right to infor�mation. A separate project should deal with this matter and also carry out a more thorough examination on the EC directive and take into account also the future international Conven�tion on Access to Environmental Information and Public Participation in Environmental Deci�sion-making.



O. Public hearings

Hearings open to the public are used in Latvia, although not frequently. The basic rules in EPL concerning right to environmental information do not require open hearings as a general principle. The present Law on State Ecological Expertise requires from Ecological Expertise Board to ”promote public involvement in hearing and assessment of projects”, which obvi�ously is not a direct requirement.� It seems that the new Law on EIA will always require pub�lic hearings on request from the public.� According to the Regulations on Physical Planning, a public discussion shall take place and opinions may be submitted to the planning institution.�



The General Building Regulations includes a far-reaching hearing requirement. Before approving a building permit, the municipality has to provide for a public hearing on the planned building project, if the building essentially influences the environmental situation.� There are specific Regulations on Public Hearing of Building, issued 1997. The local Build�ing Board or the MEPRD organises the hear�ing. The recommendations from the hearing shall be taken into account when decid�ing upon on building projects.



Most sector environmental legislation lack provisions on public hearings or other open meet�ings, e.g. the legislation on air and water protection, the hazardous waste legislation, the na�ture conservation legislation and the Subsoil Law. Thus, essential environmental issues out�side the building sector are very often not brought to the public for discussion. The EIA legislation is limited to certain projects and there is, as yet, no direct requirement to organise public hearings.



Apparently, the most important future statute as regards public hearings will be the new Law on EIA. One important function of a hearing is to inform about the activity as early as pos�sible so that the public can give their opinion before the issue is ”in fact” more or less deter�mined. In other words, the purpose should be not only to inform the public (democratic as�pect), but also to make use of information provided by the public as soon as possible (partici�pation aspect). EIA is conducted at an early stage. It is also the most comprehensive assess�ment, including different aspects on environmental protection. 



Presumably, the EIA hearing will normally be enough. However, there will be cases when new significant issues arise after the EIA hearing in connection with one or several permit procedures. There might also be specific, but important, issues con�nected to the sector legis�lation, e.g. construction safety issues according to the Building legislation. In these situations it is sometimes motivated with additional hearings.



Proposal: 

The final version of the EIA Law should include a requirement like the one pro�posed in the present draft. 

Include public hearing requirements also in other, sector legislation. Here, how�ever, the requirements could be more ”flexible”, e.g.: ”A hearing should shall be arranged if there are significant environmental issues (compare General Building Regulations above(, not being sufficiently considered already in a hearing according to the EIA-legislation or otherwise. A hearing is not necessary if there obviously is no public opposition”.



P. Legal Standing in Courts

The EPL includes a right for individuals to ”apply to legal protective institutions with request to revoke or suspend decisions or instructions of officials of institutions car�ried out by ignor�ing inhabitants and public organisations’ rights and legal interests”.� This rule was amended in 1997. Previously, the courts should receive the appeals. Now this responsibility rests on administrative institutions. However, the European Convention on Human rights requires ac�cess to courts for protection of civil rights. It is necessary for Latvia to adopt a system where individuals affected by pollution have access to the court system. We will return to this issue. 



Proposal:

See further parts 3.3.2 and 6.2.4 (Environmental Code, chapters 14-15).

Q. Ombudsman

According to EPL, the involvement of the public in the environmental sector is an important component.� The involvement of the public is not only a matter of creating openness (demo�cratic aspect). It is an instrument to improve the possibilities to make correct legal decisions and thus implement environmental aims of the legislation (participation aspect). 



The intensity of public participation varies significantly between different states. E.g., in Ire�land, the public is very active. The Irish Environmental Protection Agency (hereafter: EPA) regards the involvement of the public as a help rather than an obsta�cle to legal implementa�tion.� Useful information is sometimes brought into the licensing procedure. Courts are sometimes involved after appeals from the public, and the result in the long run is better com�pliance with the legal requirements. 



The need to promote public participation in Latvia is stressed in the National Envi�ronmental Policy Plan. It is regarded as a ”prerequisite for the development and implementation of envi�ronmental policy”. Environmental education and communi�cation are regarded as the main instruments to build public awareness.� However, public participation today in Latvia is rela�tively rare. There are probably several rea�sons for that, e.g. lack of time and economic re�sources, especially in connection with complicated cases (technically, legally etc.).



One means to improve the communication between the public and environmental institutions would be to establish an ”ombudsman” (which in fact is an institution). Ombudsmen exist in several countries. The system is far developed in Sweden. The responsibility for the ombuds�man could be the environmental sector only or all different sectors controlled by state or local institutions. We focus here on the envi�ronmental sector only.



The idea with an ombudsman would be to assist the public. The institution could e.g. be given the power to comment on EIA and physical plan proposals, applications for permits etc., and to appeal to such decisions. The ombudsman could receive com�plaints from the public and, if needed, be able to criticise and in severe cases even prosecute officials not fulfilling their du�ties according to the environmental legisla�tion. The ombudsman could be empowered to force institutions to release non-secret environmental information.



To fulfil such functions efficiently, the ombudsman should work independently from the tra�ditional environmental organisation. However, to establish and run a new institution will of course be costly. These costs should be seen in relation to the function of an ombudsman: to improve the implementation of environmental legal requirements. The alternative could be to allocate the same resources to the tradi�tional environmental authorities. The question is if this would be a more efficient use of resources.



Proposal: This issue should be examined further. It could be included in a separate project on legal enforcement issues (public participation is one form of enforcement mechanisms) The MEPRD should follow the ongoing discussions in Latvia con�cerning an ombudsman (in general), carried out in the Human Rights Bureau. 



2.3	Sector Environmental Legal Issues

2.3.1	Physical Planning and Building Issues

A. Strengthen environmental requirements in the legislation on physical planning

Physical planning is of great importance for environmental protection, the use of natural re�sources, energy consumption, waste management etc. Physical plans, adopted according to the Regulations on Physical Planning, determine e.g. where it is possible to locate hazardous in�stallations, the infrastructure for communications and what areas should be used for dwell�ings, consumption water extraction, recreation etc. The important function of physical plan�ning is to analyse conflicts of interests as how to use land and design a system of future land uses that is appropriate not at least from environmental point of view.



To counteract “non-environmental” planning, the planning institutions should be governed by clear legal substantial requirements. The present regulations do not include clear require�ments. Environmental interests must be taken into consideration, but the planning institutions may rather freely decide which interests should prevail. It is especially important to rule how to locate hazardous activities. The pollution legislation  (as it is today) concerns essentially the reduction of pollution but not directly the issue of location. 



Proposal: Strengthen the environmental requirements, either in the Regulations on Physical Planning or in the EPL (see also part 6). Most important is to adopt a rule with the following content in principle: ”Installations and other activities shall be located at a place where im�pacts on the environment is as little as possible within reasonable costs”. This provision should necessitate consideration of different alter�native locations.



B. Environmental provisions in the building legislation

According to the building legislation, the application does not have to include envi�ronmental conditions. This is a gap as this permit, today, in some situations is deci�sive for the location of harmful activities, especially if there is no appropriate plan for the area and an EIA is not car�ried out. Another deficiency is that the building legisla�tion does not enable termination of a development during building process.



Proposal: Amend the Building Regulations as regard these aspects.



2.3.2	Pollution

A. Scope of the pollution legislation

There are certain forms of emissions not clearly covered by the present legislation on pollu�tion control. The Air Protection Law does not generally define the term ”air pollution” and it may be disputed whether the law applies to e.g. magnetic fields, heat, light and shaking. Even more important is the gap concerning soil pollution in the present legislation. It seems as if the new Law on Chemical Substances and Products will apply, but is dubious whether the law will be applied in practice to counteract soil pollution efficiently. The law focuses at first on the primary stages of the production cycle.



Proposal: A new framework law should cover all kinds of emissions (see further the alterna�tives in part 6 below). Ionising radiation should perhaps be excluded, because of the existing Law on Radiation Protection and Nuclear Safety, although from a legal harmonisation point of view it would be logical to include also this kind of pollution in the framework law.



B. Legal environmental control does not include all kinds of polluting sources

The Latvian legislation on pollution control focuses on permitting of certain point sources. However, airports, harbours, roads, agriculture and forestry are important examples of sta�tionary pollution sources not subject to this permit control. The local pollution from these sources is sometimes significant, e.g. the noise and air immis�sions in the surroundings of a big airport. Moreover, although the local effects may be tolerable, many of the environmental problems of today are caused by many, often small, and different kinds of polluters. Acidifi�cation is one example. Eutrophication is another, where not only sewage treatment plants but also e.g. emissions from road traffic and from agriculture and forestry in the basin area con�tributes to the problem.



Some polluting sources are subject to permit controlled according to other sector legislation, e.g. the Building Law. The focus here is however not at first on the com�plex pollution prob�lems. The institutions concerned are not trained to consider these aspects carefully. Moreover, EIA is normally carried out only as regards big installa�tions.



The lack of efficient legal control of some pollution sources is related to require�ments in cer�tain EC-directives including environmental quality standards. These standards apply irrespec�tive of the type of pollution source and the amount of contri�bution from each source. The ob�jective is the environment as such (air and water). Thus, to ensure the compliance of the stan�dards in fact, the national legal system must provide efficient instruments for reduction of pollution also from non-permitted sources.



Proposal: 

A new framework law should include all kinds of polluting sources. It will not be possible in practice to require a permit for all of these. Other alternative forms of legal control should be introduced. It is important that general substantial requirements (compare above, part 2.2, G) apply to all stationary sources. If these requirements are not complied with in a specific case, there should be legal powers for inspections to issue orders with requirements on precautions and, if necessary, prohibitions. To facilitate this control, a re�quirement to notify certain new developments and alterations should be introduced. See further part 6.

As a complement, identify and develop precise requirements in regulations. These may include emission limits, the obligation to use certain type of equip�ment, to burn at a cer�tain temperature, to avoid grazing within a certain distance from waters etc. Such stan�dards can apply directly, without need for a permit procedure in each case. This is an ad�vantage as resources for administration are spared. However, it is important to use such requirements only in situations when their effect is basically the same wherever they apply. It is e.g. not cost efficient to impose general requirements for all of Latvia on the amount of fertilisers to be used in agriculture as soil fertility because protection values and other circum�stances vary much from one arable land to another. See also part 6.



C. Flexibility in the permit system

The permit system, especially as regards air pollution, focuses more or less on an automatic calculation for the determination of discharge limits. Instead, permit insti�tutions should be obliged to consider all aspects related to pollution, directly or indi�rectly. Such aspects are e.g. waste management, management of storm water, reuse of energy, natural resources and products, the formation of industrial process in detail and the risk for accidents. This inte�grated approach is essential according to the IPPC directive.



Proposal: A new framework law should include this integrated approach. See further below part 6 (especially 6.3).



D. Multimedia approach in pollution control

Apart from the Ecological Expertise procedure, the Latvian legislation is media spe�cific. There are several environmental reasons for turning to a multi-media approach, and the IPPC directive requires such a change. These issues are described more in detail in part 6.3



E. Focus on the location and the reduction of pollution in one context?

The question where to locate of a factory (or other harmful installation or activity) is closely connected with the question how to reduce pollution from the factory. Only if these issues are assessed in one context, will it be possible to obtain the most cost efficient solution. In Latvia as in some other countries these two questions are con�sidered separately. The location issue is considered in connection with physical plan�ning and the building permit process, while the reduction of air and water pollution is controlled according to the Air Pollution Law and the Water Use Permit Regulations. Assessments according to the Law on State Ecological Exper�tise may include an integrated approach, but EIA is carried out at an early stage where often not all important issues related to pollution are known.



Proposal: Consider the location issue when developing a new framework law (see part 6, be�low). This issue is also closely related to strengthening of environmental requirements in the Regulations on Physical Planning (compare above part 2.3.1, A).



F. Waste water from industry to municipal waste water treatment plant 

As regards the situation when wastewater is discharged to the municipal wastewater treatment plant, an agreement is concluded between the discharging enterprise and the municipality. The agreement includes limits. Charges are imposed. There is no legal control of the discharges to the municipal plant. Besides, the Natural Resources Tax does not apply. This system creates a risk that agreement limits are set very strict for the purpose of collecting money to the municipality. Moreover, there is no legal possibility to require specific precautions to reduce the pollution from the factory. The IPPC directive does not exempt factories discharging to municipal wastewater treatment plants.



Proposal: Introduce legal control also on sources that emit pollutants to municipal treatment plants (same control as for other polluters). Consider some legal protection against unrea�sonable charges. 

�G. Water use permit regulations

The new regulations from 1997 are an important step towards a more flexible and cost-effi�cient system of pollution control. There are however some uncertainty as how to apply these standards in practice. This conclusion is at first based on inter�views of officials at REB.



Proposal:

MEPRD should publish general guidelines (no legal document) on how to implement the regulations. It may e.g. be necessary to clarify which criteria in article 25 that are legally binding and which are non-binding when determining the emission limits. These guidelines should be issued at once. 



H. Implementation of environmental quality standards

The Latvian environmental quality standards on both air and water will be reviewed in con�nection with the EU approximation. The standard levels will be harmonised with the EC-di�rectives. It is possible for Latvia to use more stringent standards than is required in the direc�tive (see further part 5.4).



EC Law requires efficient implementation in practice of the environmental quality standards. Although new framework directives will be adopted in the future, allowing the standard levels to vary according to the environmental situation in each Member State, the legal system for implementation of the standards must still be efficient.



The Latvian legislation does not clearly prevent further pollution if the environ�mental quality standards are about to be breached. If the standards are already breached, there is no efficient system to reduce the pollution. The legal system does not even prevent further pollution to occur in this situation. Licenses may be issued allowing for additional pollution. This system is not appropriate from environmental point of view and does not provide for efficient imple�mentation of EC law.



Proposal: Latvia should adopt legal instruments that clearly and systematically counteract breach of the standards. If the standards just the same are breached, the legal system should not allow further pollution. Instead, there has to be mechanisms to reduce the pollution to the standard level as a minimum. The system should approach point sources subject to permit control. Also other, non-permitted, sources should be approached: small factories, roads, air�ports, harbours, agriculture, forestry, fish farms etc.



The system for implementation could include the following main components in a situation when EQS are breached:

Implementation plan. This should determine measures for reduction of pollution from dif�ferent branches, not only licensed installations but also diffuse sources of pollution. When possible, the plan should define maximum permitted loads of pollution from all sources within specific branches. The plan could be worked out and adopted at regional level but should require consent by MEPRD (or o future EPA).

No permit should be issued to a new polluting source or to existing sources intending to increase the emissions, if not at the same time more reduction is obtained at another pol�lution source. Trade of emission rights from one company to another could be introduced to improve flexibility. This system is already included in the Natural Resources Tax Law.

The law should include the basic principles for obtaining efficient reduction of pollution from existing licensed sources. The law should empower the respon�sible institution to de�termine more precisely in the implementation plan how to reduce pollution from existing sources of specific branches, in connection with new permits or otherwise. 

Especially as regards non-permit sources, it should be possible for the Cabinet of Minis�ters to issue precise statutory precautions with respect to the situation in the specific area.



I. Environmental damages and ecological insurance

There is no specific Latvian law on civil liability for environmental damages (except as re�gards atomic liability). A connected issue is the lack of rules for compulsory ecological insur�ance. Some states have adopted specific laws on these matters, because of the special compli�cations. Strict liability is sometimes prescribed.  Special provisions may regulate the issue of proving whether there is a link between a certain emission (or other activity) and a certain damage on human health or the environ�ment. Another complicated issue is how to consider situations where there are several polluters causing the damage.



The obligation to pay damages does not only fulfil a reparative function (compare Polluters Pay Principle), but also a preventive; the risk of having to pay for damages should also pro�mote more efficient precautionary measures.



Proposal: See further part 6. The new framework law alternatives includes these issues. A new separate project should deal with these matters, which are partly com�plicated from legal point of view.



J. Restoration of polluted land and water

The problem of ”past pollution” exists in all industrial states, more or less. There are some heavily polluted places in Latvia, so called ”hot spots”, at first remains from military installa�tions during the Soviet period. In the future, it is inevitable that new polluted areas will occur, due to industrial and other polluting activities. The issue is recognised in the National Envi�ronmental Policy Plan.�



Some rules in the Latvian environmental legislation refer directly or indirectly to past pollu�tion issues. There is e.g. a general obligation in EPL (article 52) to restore nature areas that are damaged as a result of violation of legal requirements in EPL. Also sector legislation includes such principal rules, e.g. the Subsoil Law. There is however no specific legislation in Latvia covering all the specific issues regarding past pollution and restoration. 



The issues of past pollution and restoration are of interest from at least three per�spectives. State and municipal institutions need efficient legal instruments to enforce restoration of pol�luted sites for the protection of public interests, in particular human health and ecological sta�bility (public law perspective). Persons (or their properties) which are or might be affected by pollution from polluted sites need the right to sue the polluter (neighbour law perspective). Finally, persons who intend to buy or use land, e.g. foreign investors, need to know as far as possible the preconditions for future liability for known and as yet unknown polluted areas. The costs for tests and restoration works are often very high (legal certainty perspective).



Past pollution is so far not a major subject in international conventions or EC-law. A proposed new EC directive, presently at the Council, concerning landfills of waste will probably in�clude provisions on ”post-closure care”. Also the proposed IPPC directive touches upon these issues; if there is a risk for impact on the environment, the permit institution shall take into consideration how to regulate in conditions a final closure of the activity (article 9 (6)). There is an ongoing work within EU to elaborate new legislation on restoration, but there are many difficult issues to be solved before a possible adoption of such a legal act within EU.



There are several legal problems connected with past pollution and liability, e.g.:

Who is responsible if there are several polluters over the time? Should the state have the right to sue any of these?

Should a landowner be responsible for past pollution? If yes, under what precon�ditions? 

Should a mother company in a concern be responsible for pollution caused by a daughter company? 

Should there be a time limit for the responsibility? 

Should a bankruptcy estate in any situation be responsible for past pollution?

Should polluted sites be registered? If so, should the registration have legal effects, e.g. a duty to restore before developing the land? 

Should there be established a fund for financing of restoration of polluted sites in situa�tions where no person can be held liable. If so, how should that fund be con�structed? By charges paid by branches that typically are causing pollution of land and water areas, e.g. mining and certain types of industry? 



Proposal: Start a separate project with the task to develop more specified legislation for issues connected with past pollution. Assess legal solutions in other states, but consider also in par�ticular the specific situation for Latvia with most pollution cre�ated during the Soviet period.



2.3.3	Chemicals

A. Law on Chemical Substances and Products overlaps legislation on pollution

The Law on Chemical Substances and Products overlaps air and water protection legislation. There is no exemption for the situation when a permit is issued according to the Air or Water Protection Legislation. Thus, while the air and water protection legislation provides for a legal certainty for the polluter against further requirements during a certain period of time, this se�curity does not exclude requirements according to the Law on Chemical Substances and Products. In practice, this means an inspec�tor may issue an order on the polluter to comply with the requirements in the Law on Chemical Substances and Products. The legal situation may be illustrated by the fol�lowing example:

�An industry is permitted according to the Water Use Permit Regulations to dis�charge a certain amount of substance A to the water. One year after the permit, the Inspection re�alises that if the industry uses substance B instead of substance B in the process, the im�pacts on the water environment will be less. The Inspection requires substance B to be used with respect to the ”substitution principle” in article 9 of the Law on Chemical Substances and Products. The result is cleaner water, but increased costs for the polluter.



The situation described may, on one hand, be accepted. The Law on Chemical Sub�stances and Products focuses specifically on the use of chemicals and should be pos�sible to use with re�spect to this purpose. The requirements apply directly to the per�sons handling chemicals. On the other hand, it may seem unfair to require precau�tions as the emissions have been con�sidered and permitted. Moreover, the risk for additional requirements (legal uncertainty) could to some extent counteract invest�ments.



Proposal: The possibility to use the Law on Chemical Substances and Products in these situa�tions should prevail, but the articles containing the substantial require�ments (e.g. the substitu�tion principle) should be complemented by a provision that the requirement has to be ”reasonable” or ”proportional” (see further C below). This condition should eliminate the risk for unfair additional requirements. Moreover, this overlap example indicates that there is need for harmonisation of legal requirements, see further part 6.



B. Chemical effects of radioactive material 

The Law on Chemical Substances and Products excludes radioactive substances as such, not only as regards the radiation but also chemical effects. The Law on Radia�tion Protection and Nuclear Safety does only apply to radiation issues.

Proposal: Amend the Law on Chemical Substances and Products so that it excludes radioac�tive substances as regards radiation aspects only.



C. Substantial requirements in the Law on Chemicals should be proportional

The Law on Chemical Substances and Products includes certain substantial require�ments, e.g. not to use a chemical substance if the objective may be reached by using an alternative, less dangerous chemical substance (substitution principle). However, the law does not stipulate that the requirements have to be reasonable with respects to the costs. This lack of precondi�tion may lead to absurd consequences in a particular case.



Proposal: Add to the Law on Chemical Substances and Products an article stating that none of the requirements apply if the costs are not proportional compared to the estimated environ�mental benefits.



D. Pesticides etc.

The control of pesticides, insecticides, fungicides, herbicides etc. is covered by the Plant Protection Law. The new Law on Chemical Substances and Products does not apply. 



As concluded in Report I from this project,� it is from a legal systematic point of view appropriate to ask why the use of pesticides for plant protection should be regulated in a separate legislation and not in within the frame of a new Law on Chemical Substances and Products. This law is more developed and far reaching, not at least regarding substantial requirements. E.g. the important substitution principle is included in the Law on Chemical Substances and Products only. The goal is environmental protection, while the Plant Protection Law also aims at protection of the cultivated plants. It is the MEPRD and its institutions that administer and supervises the Law On Chemicals (regarding environmental protection), while Ministry of Agriculture is chief responsible for the administration of the Law on Plant Protection. Finally, the Plant Protection Law does not efficiently control the use of pesticides etc. as it focuses on licensing of selling only. 



Proposal: Place the control of chemicals used for plant protection under the Law on Chemical Substances and Products. Specific regulations would be necessary, subor�dinated this law. MEPRD and its subordinated institutions should be responsible for the administration.



2.3.4	Waste

A. General

This project has not analysed the complicated EC legislation on different waste issues. We assume this task will be carried out by the separate ongoing waste pro�jects. It is especially important to establish a Latvian legal waste system that corre�sponds to the legal waste system in the EC legislation, not at least as regards the clas�sification of different waste categories. It should be discussed to establish one framework law for waste management issues, including all kinds of waste and one unanimous definition of waste.



B. Definition of ”waste”

The Law on Hazardous Waste lacks a definition of ”waste”. This definition is of utmost im�portance in order to clarify the conditions for waste control.

Proposal: Adopt the EC legal definition of waste for all kinds of waste (hazardous as well as non-hazardous): ”any substance or object the owner discards, or intends or is obliged to dis�card”. Otherwise the object is not “waste” by the legal definition.



C. Draft Law on Municipal Waste

The draft Law on Municipal Waste includes the EC Law definition of waste: ”any substance or object the owner discards, or intends or is obliged to discard”. The draft Law contains se�veral requirements on material or energy recovery and also disposal of municipal ”waste”.� A permit is required for recovery. In order to implement these instruments, it is necessary to specify that the owner ”is obliged to discard” the sub�stance or object (compare definition above, B).

Proposal: Include in the draft Law on Municipal Waste an obligation for the owner to discard certain substances or objects.



D. Recycling and reuse etc. 

Except for the economic incentives in Natural Resources Tax Law, and certain general prin�ciples in the EPL, there are no specific and developed instruments for recycling, reuse and other measures for reduction of the waste quantity.

Proposal: These issues should be solved within the special projects on waste man�agement. We presume that the new draft Law on Municipal Waste, and its subordi�nated regulations, will develop more efficient systems. Requirements concerning recycling etc. should also, in line with the IPPC-directive, be included in a new framework law, see part 6 below.



2.3.5	Control of Genetically Modified Organisms

Apart from the general provision in article 28 of the EPL, there is no legislation in Latvia con�cerning control of genetically modified organisms. Two EC-directives are important: Direc�tive 90/219 on the Contained Use of Genetically Modified Microor�ganisms and Directive 90/220 on Deliberate Release into the Environment of Geneti�cally Modified Organisms.

Proposal: Develop new legislation in accordance with the EC directives. This works should be conducted by a special project.



2.3.6	Certification and Standardisation

Certain Latvian legislation focuses on certification of food and related products. There is not yet any developed system for voluntary measures. Experience from other states, e.g. Ireland, indicates that protection carried out through agreements has been successful. Not only has a lot of pollution been reduced this way, but also has in many situations the company actually gained economically through reduced energy consumption etc. There is EC legislation con�cerning EMAS.

Proposal: A special project should work with these issues. As regards the pollution sector, a new framework law could include provisions on voluntary precautions, to be integrated with the mandatory permit requirements and procedures, see further part 6.



2.3.7	Nature Conservation

A. Overlaps

The legislation on nature conservation overlaps and constitutes a complex system of protec�tion rules. In the future, the Law on Protection and Use of Animals and the Resolution on Particularly Protected Nature Objects will be revoked. Instead, pre�sumably, a Law on Protec�tion of Species and Biotopes will be adopted. Also after this change, there will be several overlaps.



Proposal: These overlaps are not possible to fully avoid, but the relations between the statutes should be assessed and indicated in the statutes. It is e.g. appropriate to clarify in the legal text that species protection according to the hunting and fishing legislation is complemented by the species protection according to the Law on Pro�tection of Species and Biotopes. 



B. Compensation principles and charges for nature conservation

There are no clear principles for compensation to landowners when the use of land is re�stricted in connection with establishment of protected areas. This issue is analysed above (part 2.2, D). However, whatever principles will be adopted, there will be situations when compen�sation has to be paid to landowners. Presumably, state finances will be scarce and it will be difficult to protect all that needs to be protected, not at least to fulfil the obligations according to the Birds and Habitat directives. It is therefore appropriate to discuss a system for financing nature protection.



Proposal: 

This work should start with an examination on how money is allocated from existing funds. E.g., a considerable part of the Forestry Fund could be used for nature conservation purposes instead of financing the work or Forest Service (which should be financed through the state budget, see below part 2.3.8, B). This money could be used for purchase of land or compensation to landowners in con�nection with nature conservation restrictions in forests. Other funds that may be constructed similarly are the Fishery Fund and the general Environmental Protec�tion Fund (compare above, part 2.2, J). 

Consider charging certain branches - at first forestry - that typically are hazardous to biodi�versity and specify in legislation that the collected money, at least partly, has to be used for nature conservation purposes.

Consider also using different levels of charges to stimulate land use less harmful to biodi�versity. E.g., there is a variety of alternatives to carry out forest practices, some are less harmful than others.



C. Compensatory measures

Although there is legislation to protect nature, it has to be assumed that development of land and water and other activities will have to be allowed despite severe impacts on biodiversity etc. This is often the result in practice of e.g. road constructions, drainage of wetlands and logging in natural forests. If the developed area contains rich biodiversity or other high nature values, it may be regarded as fair that the developer should compensate the damage on nature. If there are other parts of the land that contain similar values, the landowner could be forced to tolerate restrictions on that land for the future (a nature reserve could be established there without com�pensation). Another compensatory measure would be to pay money to a fund for protection of biodiversity, and thus provide for protection of a similar area on other land.



The duty to compensate damage on nature should be seen in light of the above recommended principle ”property obliges”, which in this situation would mean that no landowner has a prin�cipal right to destroy valuable biodiversity (see above, part 2.2, C). Compensatory nature protection requirements are used in other states. The system is far developed in the German Federal Nature Conservancy Law. It exists also in Sweden today, to some extent, and there is a proposal to strengthen it consid�erably in the future Environmental Code. Also the Wetlands Convention (which is part of EC-Law) includes a requirement to compensate damage, if an exemption is given to exploit a designated (listed) wetland. The same kind of requirements exists in the Birds and Habitats directives.



Proposal: Consider such a principle for Latvia. It could be included in the EPL, as a basic principle and also, which is more important, in the Law on Particularly Pro�tected Nature Ter�ritories and the new Law on Protection of Species and Biotopes.



D. Trade etc. of endangered and threatened species (CITES)

The CITES convention restricts, at first, trade of endangered and threatened species. There is a similar EC-regulation, closely connected to CITES and in some respects more far reaching. The CITES convention is as such accepted as a Latvian law. However, there are no regula�tions determining the procedure for control of import, export and other activities with the spe�cies.



Proposal: The base for this procedure should be included in the new Law on Protec�tion of Species and Biotopes. Presumably, the details have to be specified in subordi�nated regula�tions.



E. Latvian legislation does not fully comply with Birds and Habitat Directives

These issues are analysed more carefully in annex I to this report. The survey is limited to animal species (a separate Danish project will analyse the two directives in detail). Our con�clusions are:

A literal transposition is recommended as regards articles 2, 5 and 9 of the Birds Directive and articles 2, 3, 6, 12, 13, 14 and 16 of the Habitats Directive. This is the adequate solu�tion to ensure correct transposition of articles with precise requirements.



The Latvian hunting legislation does not fully correspond with the lists in annex II of the Birds Directive and the subsequent protection of these species in the directive. It is neces�sary to distinguish between three categories (Annex I to this report, part 2.2.2).

�- Species not at all included in annex II of the directive (raven and hooded crow). The Latvian legislation must prohibit hunting.

- Species included in annex II, section 2 of the directive (capercaillie, black grouse, hazel-hen and moorhen). Hunting of these species can be maintained only if Latvia is a specially indicated member state accord�ing to this section of Annex II. Latvia can apply for such an indication.

- Species included in Annex II, section 1 (wood pigeon, woodcock, coot and bean goose). Hunting is allowed, but the Latvian legislation must ensure that the determined hunting seasons do not allow for hunting during rearing season or reproduction stages.



Animals listed in Annex IV (a) of the Habitat Directive may not be captured or killed. The Latvian legislation allows hunting of wolf and lynx, both listed in Annex IV (a). To maintain these hunting rights, Latvia has formally to apply for an exemption. It is likely that an exemption will be granted as Latvia is already exempted according to the Bern Convention as regards hunting for these species (Annex I to this report, part 2.2.2).



Both directives list prohibited hunting methods. By contrast, the Latvian hunting legisla�tion determines allowed hunting methods. The Latvian method is formally right as long as there is compliance between the two legal bodies. However, the risk with using a different legal approach is legal uncertainty and sometimes non-compliance (compare the next item). It should therefore be discussed to change the present structure (Annex I, to this re�port, part 2.2.3).



One of the allowed hunting methods is the use of “hunting tools”. State Forest Service issues permits to use hunting tools. However, in this case the legislation provides for too much discretion and is therefore in breach with the directives (Annex I to this report, part 2.2.3)



Derogation from the protection of animals is possible according to both direc�tives, but only under certain preconditions, further specified by several legal cases of the ECJ.  The derogation provisions in the Latvian hunting legislation do not comply with those in the directives (Annex I to this report, part 2.3.3). A literal transposition is recommended.



The protection of habitats for species listed in annex I of the Birds Directive is not ensured in the present Latvian legislation. This annex should be transposed. Furthermore, the Lat�vian legislation must explicitly require establishment and protection of so called Special Protection Areas. A responsible authority must be appointed (Annex I to this report, part 2.4.3).



The annexes to the Habitat Directive should be transposed to ensure establish�ment and protection of Natura 2000. The Latvian legislation must also explicitly provide for identi�fication of Sites of Community Importance and the design of the subsequent Special Areas of Conservation. A responsible authority must be appointed (Annex I to this report, part 2.4.3).



It is not acceptable that the substantial protection of habitats in the Law on Pro�tection of Species and Biotopes, based on the habitat protection in the directives, can be set aside simply by a permit to develop land according another Latvian statute. The new law must clarify this important legal relation (Annex I to this report, part 2.4.3).



F. Species and Habitats protection unclear

It is important to make clear if rules concerning the protection of species and habitats are di�rected to all kinds of land use and activities. Are they supposed to prevent ”directly inten�tional” damage only, e.g. shooting protected animals or picking pro�tected flowers? Or should also ”indirectly intentional” damage be prohibited, e.g. when a forest company logs in a forest which is a known habitat for nesting black storks? In this case the direct intent is to provide timber for the forest industry, not to interfere with the nesting.



Proposal: Clarify the legislation as regards this issue. On one hand, if the legal pro�tection is limited to intentional damage, it has to be realised that the protection is in fact rather weak. On the other hand, if also indirectly intentional damage is prohibited, the economic impact on forestry and other land uses may be considerable.



G. Additional legal control of activities that may harm biodiversity

There is today a solid legal system for the protection of nature areas in Latvia, at first through the Law on Particularly Protected Nature Territories and the Law on Pro�tected Belts. This protection will presumably be strengthened by the new Law on Protection of Species and Bi�otopes, which presumably will include a general protec�tion of certain types of biotopes in Latvia.



However, despite the expected new legislation, it is not possible to protect all areas that need to be protected. Neither will the restrictions within a protected area exclude all damaging ac�tivities. Certain activities are allowed within protected belts. Nature reserves, national parks etc. contain zones with restrictions on the use of land, vary�ing in strength. This legal situation should be seen in relation to the fact that there is a continuos change in nature. Species occupy new areas and human activities create new habitats etc. However, the law and legal restric�tions are more or less static. There are no practical possibilities for state authorities to keep up with the changes in nature by establishing new reserves, alter the zones within existing re�serves etc., in order to prevent harmful activities.



In these situations there is often a legal control prescribed in other sector legislation. E.g., a permit is required for certain building activities according to the Building Law. A Permit for drainage of wetland is required according to the Water Use Permit Regulations. A Forest management Plan is required according to Forestry legislation. However, although there are additional control where nature conservation aspects may be taken into consideration, this legislation does not specifically aim at nature conservation and the authorities appointed to carry out the control are not specialists in nature conservation (normally). Obviously, this ad�ditional legal control is not suf�ficient.



Proposal:

To protect the valuable nature in Latvia more efficiently, in particular the rich biodi�versity, a new legal instrument - a ”security system” - should be included in the new Law on Species and Biotopes. The system could be constructed as follows:



REB may require precautions or, if necessary, prohibit an activity that may sig�nificantly change nature. 

Land users are obliged to report if they become aware of such risks (and there should be some sanction for negligence to report). 

The Cabinet of Ministers may specify in regulations certain types of harmful activities (e.g. drainage of wetlands or logging) for which a report always is required from the land user.

Other sector legislation, e.g. the Building Regulations and the Forestry legislation, is amended with a new provision stating (in principle): an institution that becomes aware (e.g. in connection with a permit application) of a situation where nature may be significantly changed, shall report to the REB.

Land owners (users) are sometimes entitled to compensation, according to the criteria de�termined in law (see above, part 2.2, D).



2.3.8	Use of Natural Resources

A. Water management

The present Latvian legislation on pollution control is divided between air and water protec�tion legislation. A new framework legislation (see further part 6), based on the IPPC directive, would move towards a multi media approach: pollution on air, water and soil would be con�sidered together in an integrated procedure.



As regards water, the present legislation in Latvia includes not only pollution but also extrac�tion and other management of the water resources. All water management issues connected with an activity are considered at the same occasion and included in the same permit. This is another kind of integrated approach, which is important with respect to the water as an eco�system.



Proposal: This water integration approach should not be lost if a new, IPPC based, framework law is adopted. See further part 6.4.



B. Fees for forest management 

Fees for forest management are used for budgeting of the State Forest Service work, including payments to forest officers. There is a clear risk that forest officers promote harmful logging and other forestry activities for the purpose of collecting money and ensuring future jobs. It seems that this kind of system with a direct link between charges and the budget does not exist in any other environmental sector. It is a seri�ous problem as the forests of Latvia in�cludes rich biodiversity. The risk is that legal requirements on nature conservation will not be implemented efficiently.



Proposal: Adopt a new budget system for Forest Service, with no direct dependence on charges for forest activities.



�3	Environmental Institutions

3.1	Introduction



Although not explicitly included in our terms of reference, it is necessary to give some general remarks on the organisation of environmental institutions in Latvia. These issues are directly linked to implementation of legal requirements; a statute including far-reaching and clear en�vironmental requirements will not be efficient in practice if the administration fails to carry out the requirements. Moreover, the rela�tion between different institutions is often dependent on the design of the legal sys�tem; overlapping legislation means overlapping responsibilities if different institu�tions are appointed to administer the statutes etc.



We have not carried out a thorough examination of how institutions are working in the Latvia and the relations between different institutions. Our observations are at first based on results from a workshop at MEPRD and interviews made at a study tour in Latvia, both dated in May 1998.



An overview of the most important environmental organisation is presented in the first report from this project.�



3.2	Overlapping Responsibilities



It is frequent that responsibilities of different environmental institutions overlap, on the min�isterial level as well as on subordinated levels. Thus, overlaps affect both general policy deci�sions and decisions on concrete situations. This project has not identified all possible overlaps of responsibilities, but we can present some important examples.�



MEPRD and subordinated institutions, e.g. REB, are responsible for all environ�mental protection issues in Latvia, including the forests. State Forest Service is also responsible for environmental protection of the forests and as regards forest management. Also local municipalities exercise control over forests. If the forest is within a nature protected area (e.g. Slitere reserve and Gauja National Park), an additional, special institution is also re�sponsible.

REB controls emission of pollutants from factories into water. MEPRD Marine Environ�ment Board controls ship pollution of inland waters, waters above the continental shelf of the territorial sea and the economic zone and also waters in docks. The problem arises when the polluter is unknown: which institution is then responsible for the combat of the water pollution.

State Ecological Expertise Board (within MEPRD) and Regional Ecological Expertise Division (within REB). The legislation on State Expertise does not clearly divide the re�sponsibilities.

Environmental Health Centres and REB.

Municipalities and REB as regards inspection of constructions.

Road and Traffic Safety Board and REB as regards control of exhausts of pollu�tion from motor vehicles.

Civil protection institutions and environmental institutions as regards emergency situa�tions.



What are the practical consequences of overlapping responsibilities?� Typically, overlapping responsibilities may lead to confusion and inefficiency. There is some�times uncertainty as regards how to solve a specific issue. Which institution should (at first) act if several are em�powered? Who should act if it is not clear what is the cause of the problem, as at times is the case with sea pollution (see above). It may also be that both institutions consider that the problem at first is a matter for the other institution. The consequence may be that enforcement is carried out too late or, if worse come to worse, not at all. 



Another effect is when one institution, acting under one law, let the other institution, acting under another law, handle the problem despite the fact that the legal require�ments according to the second law are weaker. The opposite situation is also possi�ble, that several institutions compete about the right to enforce ”their” legal require�ments. This may lead to contradicting or confusing information for the person con�cerned. 



There are several means to reduce the risk for negative consequences of overlapping responsi�bilities. One is to harmonise the legislation and the legal requirements (see part 6). If the re�quirements were basically the same, it would matter less which institution is deciding, in a particular case. A more concrete measure is to legally require institutions to inform and co-operate with other institutions concerned. Moreover, conflicts between institutions as regards a specific issue could be solved by a third institution on a higher administrative level  (e.g. MEPRD). In some situa�tions it may be appropriate to simply remove the responsibility from one of the institutions. 



Proposal: A special project should discuss the issue of overlapping responsibilities and con�sider more concrete solutions.

3.3	What institution should decide?

3.3.1	Central, Regional or Local? - General Remarks

It is an important and difficult issue in general to choose the right institutions for making de�cisions according to different sectors of environmental legislation, e.g. physical planning, EIA, control of pollution, control of the use of chemicals and na�ture conservation. One aspect of this issue concerns the institutional level: central, regional or municipal. There is an ongo�ing discussion on these issues in Latvia, which was reflected at the first workshop of this pro�ject.� On one hand, decentralisa�tion to local level means that the decisions are made closer to the citizens and by institutions that typically know the local situation well. On the other hand, there is a risk that national environmental policies, and EC law, are not implemented when being in conflict with local interests. Moreover, while municipalities best handle certain local environmental issues, the local competence in Latvia is not good enough to determine compli�cated environmental issues, normally. As the municipalities are many in Latvia there is and will be variations between the areas as regards the ability and ambition to implement envi�ronmental legislation.



However, deciding the level of decision-making is not only a matter of either or. Whatever institution is formally appointed to decide, one or several other institutions can be legally required to participate in the decision-making process. Such instru�ments exist already, e.g. in connection with physical planning, licensing according to the building Law and legislation on air and water pollution control. It should be further discussed how to use such instruments to counteract inappropriate and illegal decisions, e.g.:

An obligation to submit the matter (applications, plans etc.) to other institutions for com�ments.

A right for state organisations to overrule a decision taken by a municipality. This right could be general, or limited to situations when certain preconditions are at hand, e.g. a con�flict with overriding national or EU environmental interests. 

A well-developed system for public participation, including right to information, public hearings and, especially, right to appeal. This ”third force” may act as ”watch dogs” and react against wrongful decisions (perhaps with assistance of an ombudsman).

If the permit shall be issued by a state institution, a right for the municipality to veto a pro�posed harmful activity within its jurisdiction under certain conditions.



Proposal: 

This project will not recommend any general solution on the issue of decentralisa�tion. It is necessary to evaluate the pros and contras in each situation. It should also be discussed how to use legal instruments to counteract inappropriate and illegal decisions (see above). However, it is necessary to clarify the situation and remove the present legal uncertainty as regards what are the Municipalities’ envi�ronmental powers. This uncertainty is due to dif�ferent information given in the EPL and the Law on Municipalities.

If decentralisation is desired as regards a specific issue, it may be useful to adopt a proce�dure where e.g. MEPRD, after application from a specific REB or munici�pality, permits this institution to be responsible for decision-making. The circum�stances in each case (competence, financial resources, environmental situation etc.) should be decisive.



3.3.2	Licensing and Control of Pollution in the Future

General

Presumably, Latvia will within a few years adopt new legislation on licensing and control of pollution. This legislation will include a procedure for integrated judge�ment of pollution of different media, as well as an integrated judgement of pollution, waste management, energy use and risks for accidents. It is necessary to consider a system of institutions for licensing and control according to this new legislation. Should new institutions be established? To what extent should instead existing organisations be used? Should licensing and control be carried out by the same institution or should the powers be separated? Should the court system be involved?



Central, regional or municipal level?

An integrated approach to pollution and pollution related issues (waste, accidents, energy etc.) are not completely new for Latvia. The Law on State Ecological Exper�tise includes assess�ments of different environmental issues in one legal context. Also, the Water Use Permit Regulations from 1997 include integrated judgements, but the scope is limited to water issues. Still, the situation for Latvian institutions will be basically different compared to today.� 



Because of the new situation, and because of the limited competence in Latvia so far for inte�grated judgements of pollution and related issues, the best solution would be to appoint one central institution for licensing, as a start. There is and will presuma�bly be rather few big and medium size installations that will be licensed during the next five years, which is another argument for centralised licensing. If the number of licensing cases increases and after gaining experience from the new system, it may be considered to decentralise some of the licensing to REB. 



As regards small polluting installations, not included in the IPPC-directive, it is not yet pos�sible to foresee today what legislation will apply and whether these will be subject to licens�ing at all and, if so, whether the licensing will be integrated or not. If these activities will be licensed, it seems most appropriate to appoint REBs as responsible. REBs have long experi�ence from licensing polluting activities. They have also some experience from integrated judgements, through their Expertise Divi�sions. Still, education is necessary.



As regards supervision and control, it seems wise to use the present resources of REB. This issue may be considered differently if a new EPA is established in Latvia.



Proposal: 

The Danish IPPC project shall analyse these issues carefully. Our proposals are of course pre�liminary:

Appoint a central state institution for licensing IPPC-installations from the start (see further below). Consider the possibility to decentralise to REB after gained experience and if the amount of licensing increases. 

If small installations will be licensed, REB should be responsible. REB should also be re�sponsible for supervision and control, as today.



Court, Central Board or EPA for Licensing of big and medium size installations?

Different possibilities are available. One option is to select one or several of the tra�ditional courts. Another is to establish an independent national licensing board. A third alternative is to establish an EPA, which is responsible for both supervision and licensing.



Looking at foreign states, different solutions are adopted. In Ireland, a separate EPA was es�tablished in connection with a new legislation on integrated licensing and control of big and medium size installations. The Irish EPA is responsible for both licensing and control of these “IPPC-installations”. For other polluting activities, Ireland has no integrated licensing. Instead, local authorities are responsible for con�trol according to specific legislation on water, waste etc. Finland has today, like Lat�via, separate legislation for different environmental me�dia. The Water Courts are responsible for issuing water pollution permits. As Finland is now planning for an integrated legislation, a new national licensing board will replace the function of water courts, as regards most important activities. 



Sweden has, since 1969, an independent National Licensing Board consisting of one lawyer (chairman), one technical expert one expert representing the industry interests and one expert on environmental protection interests. The Board issues licenses to big and medium size in�stallations. The licensing integrates water and air pollution issues.� As regards smaller instal�lations, the licensing power is vested in the REB. Finally, the Government issues licenses to certain very big and typically hazardous installations, according to special legislation. According to the proposed Environ�mental Code, Sweden will establish special Environmental Courts, within the tradi�tional system of civil courts. These will replace the present National Licensing Board.



What are the pros and contras of different solutions? The traditional court system in Latvia has so for not been involved in licensing of polluting activities. The courts are not used to the technical, biological and similar issues that are connected with this kind of decision-making. Additional expertise would have to be involved. Courts as regular licensing bodies are hardly the best option for Latvia in the present situation. However, courts must play a certain role with respect to the European Convention on Human Rights and EC law, e.g. as regards appeals (see below).



A National Licensing Board is an independent institution. In this respect it would resemble a court. It would work with environmental licensing only and include spe�cial expertise for the judgement of technical, biological and similar information. This would be the essential dif�ference compared to a court. Compared to today’s system in Latvia, this alternative means division of powers. An independent Licensing Board should be independent from on one hand enforcement institutions and on the other hand the industry. The Licensing Board should not co-operate with the industry to find solutions, as REB does today sometimes. Consequently, the Board would in principle be the best institution to balance opposite interests according to criteria in the Law (based on the IPPC-directive). It would be a change for Latvia, where the remaining ”landlord system” from the Soviet period vests all powers at the same institution: REB (although there is division of tasks within REB). The risk for cor�ruption is presumably higher if the same institution is responsible for both EIA, li�censing and control.



A third alternative is to vest both licensing and control in the same institution. As indicated above, this alternative has disadvantages as regards objectivity. However, it is likely that Lat�via will establish a new EPA just the same. This institution will pre�sumably consume a lot of the environmental competence in Latvia available at pre�sent. It will also require financial resources. For this reason, it may be the best solu�tion at least during a transition period to gather both the licensing and the control function under the same roof (same solution as in e.g. Ireland). If a special unit within the EPA would be responsible for licensing, a certain degree of independence should be achieved.



Returning to the role of courts, now presuming that either a separate licensing board or an EPA (and perhaps REB as regards small installations) will be responsible for licensing. The courts have to be involved in the process. According to the European Convention on Human rights individuals must have a possibility to defend their civil rights in the court system, e.g. if a persons health, well-being or property is threat�ened by pollution.



This requirement could be fulfilled by explicitly in the EPL entitle individuals to appeal the institution’s decision to a court. The court should at least consider whether the decision is within the frame of the law; a ”judicial review”. The convention does not require also discre�tionary matters to be considered. It is up to Latvia to decide whether the court should have also that power. A judicial review is sufficient in many states, e.g. Ireland and Sweden (at present). Latvia must also ensure effective access to the court system for individuals claiming rights according to directly effective provisions in EC legislation.� 



Furthermore, courts must play a role also as regards polluting activities that are not subject to license control (perhaps roads, harbours and some other installations and agriculture). If administrative institutions do not enforce legal requirements, the legal system must provide for affected persons to file a lawsuit against the polluter at a court.



Proposal: 

Also these matters will be more closely analysed in the Danish IPPC project, partly also in the Swedish project on Water Framework Directive and the MEPRD project on establishment of an EPA. Our proposals are preliminary.

With respect to the present situation, with an urgent need to establish a function�ing licens�ing system adjusted to the IPPC approach, it seems most appropriate to establish a new EPA as responsible for both licensing and control on central level. If so, a special division within EPA should be established for the licensing task.

The law must be amended to provide for legal standing in courts in the situations described above. At least those persons whose health or property could be affected by the decision must have legal standing. With respect to this liberal approach in the present EPL, it seems appropriate to provide legal standing also to other indi�viduals and to environmental organi�sations, not so directly affected. 

�4	Implementation of International Agree�ments 



4.1	Principal Discussion



A state that is a member of a convention has to arrange so that the convention re�quirements are implemented nationally. Often the legislation has to be altered. A connected, but still dif�ferent issue is how courts and other decision-making institu�tions should act in a situation when the requirement in a convention is in conflict with a national rule, in other words when the parliament or government has failed to adjust the national legislation. Many states con�sider that conventions do not apply directly to institutions and, consequently, that the national rule prevails (which of course is no excuse for not adjusting the legislation). This situation is solved dif�ferently in Latvia, on a general level. The Latvian principle is e.g. included in the EPL: ”International conventions takes priority over domestic law in the Republic of Latvia”.� 



The Latvian solution may seem practical. In conflicts between international and na�tional law, the international would apparently prevail. However, the institutions must first assess the legal material and identify how different requirements relate. It is often a very difficult legal task to identify whether or not there is a conflict between different rules. Thus, the Latvian legal solution may lead to confusion now and then in the implementation in practice. In other words, the legal construction should not be regarded as an excuse for not integrating the con�ventions’ requirements in the Latvian legislation. 



Proposal:

Include in part 10 of the EPL a general obligation for the Parliament and the Cabinet of Ministers to adjust the legislation so that it is manageable for Latvian institutions, to appoint the environmental institutions responsible and the procedures for decision-making. 



�4.2	Conventions ratified by Latvia



This part includes international environmental conventions ratified by Latvia and some com�ments on their relation to Latvian legislation. It has not been possible to carry out close study of the conventions within the time frame of this project. A complementary study would be useful.



Basel Convention 1989 on the Control of Transboundary Movements of Haz�ardous Wastes and their Final Disposal

Latvia is bound by the convention since 1992. It is implemented through the Law on Haz�ardous Waste, the Regulations on the Order of Preparatory Documents for Activities with Hazardous waste and the Regulations on Classification of Hazardous waste and criteria of Dangerousness 1997. It is worth to mention that the Law on Hazardous Waste includes a prin�cipal prohibition on import of hazardous waste but not on export of such waste (although a permit is required).



Helsinki Conventions 1974 and 1992 on the Protection of the Marine Environ�ment of the Baltic Sea Area 

The two conventions were ratified 1994 (the 1974 but not the 1992 convention is in force). They are implemented at first through the Law on Environmental protection, the Law on Continental Shelf and Economical Zone and the Marine Code. The 1997 Water Use Permit Regulations are also linked to the Helsinki conventions; Helcom recommendations are taken into account when limits for pollution are decided.



Vienna Convention 1963 on Civil Liability for Nuclear Damage

Latvia ratified the convention 1994. It is in force for Latvia since 1995. The corre�sponding national legislation is Law on Radiation Protection and Nuclear Safety. There is a certain dis�crepancy between the convention and the Latvian law. The law states that compensation has to be paid for radiation damages. However, this obliga�tion applies only if the person ”has violated the requirements prescribed by norma�tive acts with respect to radiation protection and nuclear safety”. Apparently, there is no strict liability for damages, as is stipulated in the convention. If the Latvian law is not violated but an accident occurs just the same, there is no liability stipulated. The convention applies not only to accidents in nuclear plants (there is only one, test re�actor in Latvia), but also to transports of nuclear material.

Proposal: Adjust the Latvian law so that it is in conformity with the convention. 

�Vienna Joint Protocol 1988 on the Application of the Vienna and Paris Conven�tions

Latvian ratified the protocol 1994. It is in force for Latvia since 1995 and imple�mented through the Law on Radiation and Nuclear Safety.



Vienna Convention 1985 on the Protection of the Ozone Layer and Montreal Protocol 1987 on Substances Depleting the Ozone Layer

These were ratified by the Cabinet of Ministers on 1995 and are in force for Latvia since that year. The Regulations on Ozone Layer Protection were adopted 1997. A phasing out proce�dure is determined with time schedules for import and production.  It is forbidden to import or produce the relevant substances after 1 January 1 2030. Quotas of production and import of substances will be determined, based on yearly quotas decided by the MEPRD.



The Regulations prohibit starting a production of ozone depleting substances. It is permitted to export and import such substances provided the counterpart state has signed the Vienna Convention and Montreal Protocol. Enterprises that produce, import or export ozone-deplet�ing substances have to submit a review to the MEPRD.



Rio de Janeiro Convention 1992 on Climate Change

The convention was ratified by Latvia 1995 and is in force since that year. At first the Law on Natural Resources Tax and the Air Protection Law implements the conven�tion. 



Ramsar Convention 1971 on Wetlands of International Significance, Especially Waterbird Habitats

The Wetlands convention was ratified in 1996 and is in force for Latvia since that year. It is implemented by the Law on Specially Protected Nature Territories and the Law on Ziemel�vidzemes Biosphere Reserve (1997). A draft Law on Protection of Species and Biotopes is under preparation. Drainage of wetlands requires a permit according to the Water Use Permit Regulations. As a result of the Wetlands Conven�tion, there will be an additional bilateral con�vention between Latvia and Estonia with the aim to protect wetlands.



Helsinki Convention 1992 on the Protection and Use of Transboundary Water�courses and International Lakes

Latvia ratified the convention in 1996 and it is force for Latvia since that year. The Regula�tions on Water Use Permit and the Natural Resources Tax Law implement the convention.



Washington Convention 1973 on International Trade in Endangered Species of Wild Fauna and Flora

The Washington convention was ratified in 1996 and is in force since 1997. There is no spe�cial Latvian legal implementation of the convention. In practice, permits for export and import are decided upon by MEPRD.



Proposal: 

This convention, and especially the procedure for import and export, should be imple�mented by legislation as soon as possible, through the expected law on pro�tection of spe�cies and biotopes or, if this law is delayed, by special provisional regulations.

It should also be assessed what additional changes are necessary because of the EC Regu�lations 3626/82 on the Implementation in the Community of the Con�vention of Interna�tional Trade in Endangered Species of Wild Fauna and Flora. The regulations are more far reaching than the Convention in certain respects. This issue could be included in a future project on harmonisation of the Latvian legislation with the EC directives on nature con�servation.



Rio de Janeiro Convention 1992 on Biological Diversity

The convention was ratified in 1995 and is in force since 1996. It is implemented at first through the Law on Specially Protected Nature Territories and the Resolution on Particularly Protected Nature Objects in the Territory of the Latvian SSR. The draft Law on Protection of Species and Biotopes is also relevant.



Bern Convention 1979 on the Conservation of European Wildlife and Natural Habitats

The convention was ratified 1996 and is in force since 1997. At first the Hunting Law and Hunting Regulations implements the Bern Convention. Certain species occurring in Latvia are exempted from the general hunting prohibitions in the Con�vention.



Geneva Convention 1979 on Long-range Transboundary Air Pollution

The convention was ratified in 1994 and is in force since that year. There is no spe�cific legis�lation for implementation. Most relevant are the Air Protection Law and the connected stan�dards etc.



Geneva (EMEP) Protocol 1984 on Sustainable Funding of the Joint Programme for Observation and Assessment of Long- range Transboundary Air Pollution in Europe

This protocol was ratified in 1997. We have not found any specific Latvian legisla�tion related the convention.



Gdansk Convention 1973 on Fishing and the Protection of Living Natural Resources in the Baltic Sea and the Belts

The Convention was ratified 1996. It is implemented by the Law on Fishing, the Law on Continental Shelf and Economical Zone of the republic of Latvia and the Marine Code.



Brussels Convention 1969 on Civil Liability for Oil Pollution Damage

The convention was ratified 1997 and shall be implemented by the Marine Code.



Brussels Convention 1971 on the Establishment of an International Fund for Compensa�tion for Oil Pollution Damage

The convention was ratified 1997. We have not found any specific Latvian legisla�tion related to this fund.



London International Convention of 1973 (1978) ‘On the Prevention of Pollution from Ships’ (MARPOL Convention)

The convention was ratified in 1991 and is in force since 1992. Discharges from ships are restricted in the Marine Code. We have not examined whether these restric�tions fully comply with the requirements in the convention.



The European Convention on Human Rights

The Convention and some protocols were ratified in 1997. This convention means Latvia has to provide access to the Court system in environmental matters, e.g. when a person or his or hers property is affected by pollution. See further part 3.3.2 and part 6.

�5	EC Environmental Law and Latvian En�viron�mental Law - General Remarks



5.1	Introduction



This report does not include an overall assessment of the EC legislation in relation to Latvian national legislation. This task will instead be carried out by a special approximation project.� Several other projects are involved in specific EC legal issues, regarding e.g. EIA and waste. In this report, we refer to specific secondary EC legislation (at first directives) in connection with the analyses of some of the issues in part 2 and 3. Special attention has been paid to Birds and Habitat Directives.� Part 6 includes proposals on legal frameworks for the imple�mentation of several directives in one context.



Because of the changed situation since the ToR for this project were written, Swedish EPA and MEPRD discussed, in the initial working phase, this project’s approach to EC legislation. It was agreed, apart from is mentioned above, that the project should include certain general legal issues concerning the relation between EC law and Lat�vian national law. Part 5 of this report deals with this issue. It should be regarded as basic information. Some of the issues discussed are complicated. For a more thorough study we refer to specific literature on EC Environmental Law.�



5.2	Implementation of EC Law in Latvia

General

In general, national law is more closely related to EC law than to international con�ventions. One very important difference is the enforcement mechanisms. While vio�lations of conven�tions seldom are remedied by legal means, the legal enforcement powers vested in the Com�mission and the ECJ are of direct importance in practice. The enforcement procedure was strengthened after amendments of the EC Treaty in connection with the Maastricht agree�ment.� The Commission may now seek fines against Member States for non-compliance with a previous court judgement over environmental laws and has done so several times already. Although varying from case to case, the fines are generally heavy.� Another important enforcement factor is the funding from EU, which often is depending on the Member State’s compliance with the EC legislation.



Consequently, it is important that Latvia puts great effort in transposing the direc�tives cor�rectly and provides an efficient system for implementation of EC Law in practice.

The Legal Status of Directives

There is formal legal difference in the EC Treaty between regulations and directives. Regula�tions apply directly. Directives are ”binding, as to the result to be achieved, upon each Mem�ber State to which it is addressed, but shall leave to the national authorities the choice of form and methods”.� However, a number of cases before the European Court of Justice (hereafter: ECJ) reveal that the discretion of Member States as regards implementation of directives is not as wide as it may seem.� One of these decisions is Case 247/85:



”As regards the transposition of the directive into national law, it must be observed that this does not necessarily require the provisions of the directive to be enacted in precisely the same words in a specific express legal provision of national law; a general legal context may be sufficient if it actually ensures the full application of the directive in a sufficiently clear and precise manner” (our italics).�



Basically, this means that Latvia must ensure that requirements in the directives are (not literally but) clearly reflected in the national legislation. An administrative prac�tice does not in itself substitute the obligation to legislate.� Neither is it sufficient that environmental requirements are already met in fact.� Transposing legislation is needed even if a certain required practice does not exist or if a subject is not known in practice in Latvia (e.g. if a cer�tain species in an annex to the Birds Directive should not exist at present in Latvia).� Thus, as long as a practice is not absolutely impossible to carry out within the Member State, the na�tional legal situation must clearly reflect the one of the directive.



To what extent do directives as such influence the Latvian decision-makers? According to the principle rule they are not directly binding, but article 5 of the Treaty requires the Member States to ”take all appropriate measures” to implement the legislation. This means that Latvian decision-makers have to interpret the Latvian legislation ”in the light of” the directives.



Furthermore, under certain conditions a provision in a directive has ”direct effect” in Member States, meaning individuals in these states must be able to rely upon the EC provision as such before a national court. There are also situations when a clear and precise article in a directive has to be applied directly by an institution, (irrespective of actions from individuals); e.g., the ECJ has ruled that institutions in Member States have to comply directly with certain requirements addressed to them in the EIA Directive.� These rather complicated issues can not be further elaborated here.� Direct effect of a directive exists only under certain precondi�tions and the situations will presumably not be frequent in practice as regards environmental issues. Thus, if there is a clear discrepancy between Latvian legislation and EC directives, this matter concerns the Latvian legislator but normally not directly the Latvian courts and institu�tions (if not Latvia decides to give directives the same general priority status as international conventions; compare above part 4.1).



Proposal: Latvia should transpose EC directives carefully. As regards precise requirements in directives, the simplest way is often to translate them literally, to avoid legal uncertainty. In other situations, it is appropriate to include a directive requirement in the Latvian legal con�text. Latvia should also, before the negotiation process, assess what exemptions should apply for Latvia. E.g., Latvia could apply for exemptions from hunting prohibitions in the Birds and Habitat Directives as regards the same animals (e.g. lynx), that are already exempted accord�ing to the Bern Con�vention.



Latvia as a New Member State in EU

The fact that Latvia will be a new Member State is not in itself an excuse for not immediately complying with a directive. All Member States must comply with the directives from the accession date.� The remedy for Latvia is to accomplish special exception rules in its’ acces�sion act. 



Proposal: Latvia should assess carefully if certain EC legislation is difficult to implement before the accession. It may be necessary to propose an additional period for the implementa�tion of certain directives. This matter is a subject for negotiations with the Commission.



Procedure for Transposition of Directives by Latvian Legislation

Latvia is now in a transition period where it is necessary to transpose many EC envi�ronmental legal acts. The time for this work is short. Consequently, there is some risk that directives will be transposed by special legislation without real possibilities to consider systematic issues; harmonisation with EC law may in fact counteract the harmonisation of the Latvian national legal system. Apparently there is a risk that the mass of legislation will grow and the relation between different statutes will become complicated. This situation will clearly lead to imple�mentation difficulties, not at least for REB and similar institutions. 



This issue of legal harmonisation is directly related to the procedure for legal trans�position: How to achieve fast transposition without creating disorder in the legal system? Before dis�cussing this issue further it is necessary to see what type of stat�utes may be used in Latvia:�



Constitution (Satversme), adopted by the Parliament.�

Parliamentary laws. Occasionally, also the Cabinet of Ministers has power to issue regu�lations with the force of law, in case of urgent necessity between par�liamentary sessions.�

Cabinet of Ministers regulations. Apart from the special power for the Cabinet of Minis�ters mentioned above, regulations may be issued as a result of a power delegated from the Parliament in a law. The Cabinet of Ministers may also otherwise issue regulations as long as these do not contradict any law or the Con�stitution.� Like parliamentary laws, regula�tions are binding for all physical and legal persons (or groups).�

Instructions by the Cabinet of Ministers or by individual Ministers.� These may only bind subordinated institutions.�

Municipal Binding Regulations. Municipal environmental tasks are determined by the Law on Municipalities.



Obviously, the type of legal statutes to be used for implementation of EC directives in Latvia are at first Parliamentary laws or Cabinet of Ministers regulations. Instruc�tions can be com�plementary to those. It is interesting that the Cabinet of Ministers in Latvia is not limited as to what kind of issues they may include in regulations. This gives Latvia good opportunities to chose between laws and (governmental) regula�tions. The advantage of using laws is the open�ness provided by involving the Parlia�ment and also the more thorough control of the proposed legislation. The advantage of using regulations instead is saving of time, which of course is important not at least in the present situation.



In principle, EC law does not determine the level and form of national legislation to be used for implementation and, consequently, does not prevent Latvia from using governmental regulations instead of laws. What EC law does require is full legal implementation. It is in other words not sufficient to empower in a Law the Cabinet of Ministers to adopt standards or other rules in regulations. As long as such rules do not in fact exist, there is no full imple�mentation.



The means for legal transposition vary among the Member States. An interesting legal con�struction is used in Ireland. According to its European Communities (Amendment) Act 1973, it is generally delegated to the Government to implement secondary EC legislation (at first directives) through regulations. The Parliament must object to the regulation within 20 days. The purpose is to achieve a faster pro�cedure than would be possible if the EC legal issues should pass through the Parlia�ment. An important precondition for the government is to include only such issues that are within the scope of the directive.



Should the Irish solution be adopted also in Latvia? First, we agree with the Com�mission’s recommendation in a ”Guide to Approximation” (August 1997) that ”each Member State takes the actions which it considers appropriate and feasible in its own unique legal, economic and political circumstances”.� The situation in Latvia is dif�ferent from what the situation was for Ireland. The legal delegation principle was adopted in Ireland 1973. At this time, the envi�ronmental legislation was not yet developed in the EC and not much in Ireland either. There�fore, the legal conflicts at the start were not many. In Latvia, 1998, there are already many environmental statutes (although those from the Soviet period will be revoked soon). The EC envi�ronmental legislation is extensive and as such often overlapping. Therefore, a fast legisla�tive procedure, generally, without careful assessment of the existing legal situation, will probably lead to overlaps, complexity and legal uncertainty.



Secondly, the Irish legislation is not so well harmonised today, which at least partly seems to be the result of the procedure for governmental implementation of specific directives. There is a well developed Environmental Protection Agency Act for li�censing and control of pollution, but this law is limited to the big and medium size installations included in the IPPC directive. Licensing and control of other stationary polluting sources (e.g. most agricultural practices, which in practice are one of the heaviest polluters) are regulated by other statutes, e.g. the Air Pollution Law, Water Pollution Law and the Waste Management Law.� The control of these sources is carried out by institutions other than EPA. Thus, there is no overall consistent legal approach to pollution control. Furthermore, as regards some nature areas, they are protected both by specific conservancy legislation related to the Birds or Habitats Directives and also by other national nature conservancy legislation. The result is overlapping and often confusing restrictions on land use, recreation etc.



Another Irish experience is the lack of public participation in connection with trans�position, apparently a result of using governmental regulations instead of parliamen�tary laws.�



Proposal: Whether to use parliamentary laws or governmental regulations should be assessed case by case and not generally as in Ireland. The best solution from legal harmonisation aspects would be if the parliament first adopts framework laws designed to implement differ�ent directives and other issues that are specific for Lat�via. The laws would be the basis for a following fast implementation through regula�tions. We propose such legal frameworks in part 6. 



Implementation in practice

One precondition for compliance with a directive is to provide for a ”general legal context” (see above). This is the legal side of implementation. Another precondition is to ensure effi�cient implementation in practice. It means e.g. that Latvian institu�tions at all levels must be able to carry out the legal requirements. E.g., if Latvian municipalities are responsible for some aspects of the implementation of a directive, there should be legal mechanisms empow�ering State governmental institutions to correct municipal activities or passivity that counter�act implementation. As an exam�ple, the Irish legislation empowers the state EPA to, first, ad�vice the local institution and, secondly, require from this institution to carry out the correct activity. Thirdly, EPA may carry out the correction itself and charge the local institution for the work.



Also, it is necessary to adopt procedures and train institutions to carry out the dif�ferent requirements. One important example is the IPPC directive; REB is today not familiar with the integrated judgements required in this directive. Another important example is the Water Framework Directive that requires certain Water Basin District institutions for water planning etc. Also this system has to work efficiently in prac�tice.



Proposal: These issues should be included in the approximation work of the different projects.





5.3	The Right for Latvia to introduce or maintain Envi�ron�mental Requirements concerning Issues not Regulated by Secon�dary EC Law



Several environmental issues are not at all covered by secondary EC legislation (regulations and directives). However, the freedom for Latvia to maintain or intro�duce environmental legal requirements is limited; the environmental legal require�ments must comply with the Treaty and in particular articles 30 and 36. Article 30 is the principle rule:



”Quantitative restrictions on imports and measures having equivalent effect shall, without prejudice to the following provisions, be prohibited between Member States”.



Normally, article 30 would not be in conflict with Latvian legislation concerning e.g. conser�vation of nature areas or restrictions against pollution from stationary sources. The situation can be quite different as regards restrictions on chemicals and other products as these often directly concern the basic principle of free movement of goods. It may e.g. be argued that the general ”substitution principle” in the Law on Chemical Substances and Products (which is not a general requirement on the handling of chemicals according to EC legislation) would be regarded as a measure ”having equivalent effect”. 



Although the Latvian legislation (or part of it) would be regarded as a quantitative restriction on import or a measure having ”equivalent effect”, it may under certain preconditions be accepted. Firstly, there are certain explicit exemptions in article 36, including e.g.: ”protection of health and life of humans, animals or plants”. Secondly, the ECJ has accepted other national obstacles according to the principle of ”Cassis de Dijon”. Several criteria have been developed by the ECJ for the judgement of these conflicts between free movement of goods and other interests, e.g. environmental protection. In some of the cases environmental interest have prevailed. One example is the Danish Bottles case,� where the Court accepted a Danish system for re-use of drink containers, despite the severe impact that this system had on the export of beers etc. from other states (e.g. Germany). It is not possible to discuss these issues in detail here. The legal situation according to the Cassis de Dijon principle is not very pre�cise. It is also in a state of flux.



Conclusion: A Latvian environmental provision violating the principle rule in article 30 of the Treaty may just the same be accepted. This has to be considered with respect to the environ�mental interest, the impact on free movement and other circum�stances in the particular case. Important are also the criteria for judgement adopted in previous ECJ cases.



�5.4	The Right for Latvia to Maintain or Introduce Stricter Legal Requirements than in the EC Direc�tives



General

It is likely that Latvia as regards some environmental issues would prefer a more ambitious environmental policy than is provided by the EC environmental directives, perhaps as regards the protection of certain species or habitats, the control of certain chemicals or the level of certain environmental quality or emission standards. The possibility for a Member State to keep or to introduce new legal requirements more stringent than in EC law is partly a compli�cated issue. Some important factors will be described briefly here.�



Total or Minimum Harmonisation Directives?

It is important at first to differ between total harmonisation and minimum harmoni�sation directives.� When directives are totally harmonised, the freedom for Latvia to adopt more stringent, or other types of requirements is in principle determined by the directive (however, see article 100a(4) below).� These directives often include a ”free movement clause”. As regards the environmental sector, total harmonisation directives are used at first to provide the same national legal preconditions for handling of chemicals and other products.



In some of these directives, no issue included in the directive may be subject to addi�tional national legislation, also if the directive itself does not include any environ�mental restrictions. In other directives, it is left to the Member States to adopt national legislation concerning some of the aspects in the directive.



By contrast, minimum harmonisation directives leave it to the Member States to adopt stricter requirements. These directives include a ”minimum harmonisation clause”, e.g.: ”Member States may, at any time, fix values more stringent than those laid down in this directive”.� The directives on nature conservation, on emission and air quality standards and on EIA are important examples of minimum harmonisation where, consequently, Latvia may keep or adopt stricter requirements. Typically, there is no direct impact on the free movement of goods here.



Article 100a(4) of the Treaty

Even if a directive is based on article 100a, with the purpose to obtain total harmoni�sation, stricter requirements in the Member States may be permitted but only under strictly defined conditions and in practice very occasionally. The preconditions are formulated in Article 100a(4). Briefly, the Member State has to notify the Commis�sion about the stricter require�ments. The Commission must confirm the stricter pro�visions and may do so only ”if they are not a means of arbitrary discrimination or a disguised restriction on trade between Member States”. As these directives them�selves are based on total harmonisation it is of course very hard to obtain confirma�tion.



The legal conditions just described concern a situation when Latvia would like to maintain its’ already existing stricter requirements after the adoption of a new (weaker) directive. Another question is if Latvia may introduce stricter legal requirements after the adoption of a directive. It has been disputed for some time whether article 100a(4) at all includes this possibility. The Amsterdam agreement, adopted by EU but not yet approved by the Member States, proclaim that stricter national provisions may be introduced only if they are 



”based on new scientific evidence relating to the protection of the environment or the working environment on grounds of a problem specific to that Member State ...” (our italics).



Conclusion: If a new directive is adopted according to article 100a, it will be very difficult for Latvia to maintain stricter national environmental requirements. More�over, it seems almost impossible for Latvia to introduce new stricter requirements after a directive is adopted (com�pare the preconditions above), provided the above amendments of article 100a(4) will enter into force.



Article 130t of the Treaty

The legal situation is significantly different if a directive is based on article 130r. These direc�tives are based on environmental grounds.



”The protective measures adopted pursuant to Article 130s shall not prevent any Mem�ber State from maintaining or introducing more stringent protective measures. Such measures must be compatible with this Treaty. They shall be notified to the Commis�sion.”



This provision was adopted in connection with the Single European Act 1987. It means prac�tically that minimum harmonisation clauses no longer are included in directives. Article 130t is a general substitution. 



Conclusion: Apparently, the preconditions in article 130 t are different compared to those in article 100a(4). Latvia would have to notify the Commission, but a formal approval is not necessary. The Commission may react, at first if the national provi�sions violate the principles of free movement of goods etc. (”compatible with this Treaty”), but as the directive in ques�tion is based on article 130r (environmental ground) this will presumably happen only occa�sionally.



�6	Future Legal Concepts



6.1	Introduction



6.1.1	Background

Latvia, like most other states, has many statutes related to the environment one way or the other. Some statutes range over many environmental issues, e.g. the EPL and the Natural Resources Tax Law. Other statutes are related to specific environmental sectors (physical planning, pollution control, nature conservation etc.). Although some environmental statutes have similar purposes and functions, there are great varieties in the environmental legal sys�tem as a whole. This report and a previous report within this project indicate that there are contradictions, gaps and other defi�ciencies within the system. There are also many overlaps between statutes and, as one result of that, between responsibilities of institutions.



The historical and political background of the statutes varies. Some are remains from the Soviet system, but many are adopted after independence. The legislation is now in a state of flux. On one hand is the Soviet legislation being phased out, on the other hand will the fast EU approximation process lead to new and partly rather different kinds of environmental legislation, based on market economy and open international relations.



As argued previously in this report, we see certain risks with a fast transposition of EC-legis�lation without respect to the environmental legal system as such. The mass of scattered statutes will expand and more overlaps will be created. It will be difficult to overview the legal system and to identify all relevant legal requirements in a spe�cific situation. Legal uncertainty will increase and the work of institutions, especially regional and local, will be complicated. This legal situation will not promote efficient protection of the environment and efficient management of natural resources. Neither will it facilitate implementation of EC legislation in practice. Legal uncertainty will also affect private persons, on “both sides”. It will be more difficult for individuals and organisations to participate in decision-making and for investors, Latvian as well as for foreign, to assess the environmental legal preconditions for development.



To conclude, while a change of legislation is politically necessary for the adoption of a market economy and approximation with EU, a systematic approach in the legisla�tive work is essen�tial to achieve a harmonised environmental law and counteract the negative consequences just described.



Another question in connection with harmonisation is: Should strict environmental require�ments be included in legislation that are not at first environmental, e.g. the Law on Entrepre�neurial Activity and the Civil Law? Decisions according to this legislation are sometimes important from environmental point of view. It could there�fore be regarded as a form of legal harmonisation to strengthen the environmental position in these laws. This is recommended e.g. in the National Environmental Policy Plan for Latvia.�



However, there is a risk with this harmonisation approach. New environmental poli�cies are very often implemented by changes in the legislation. If there are many sta�tutes that have to be amended, to maintain legal harmonisation, the risk is obvious that one or another will be missed and that the legal system again will include dif�ferent levels and different kinds of envi�ronmental protection.



Strengthening of ”non-environmental” legislation may be motivated in some situa�tions. Generally, however, it is more efficient to gather environmental requirements in statutes that are ”environmental”, especially in one or a few framework laws (see below). However, to ensure that these requirements are implemented in practice, the civil law and other ”non-envi�ronmental” legislation should include an explicit provi�sion stating that legal requirements in the environmental legislation have to be com�plied with when deciding upon matters where the environment is concerned. Other�wise, the risk is that each institution adheres to its “own” legislation. 



6.1.2	Three Alternative Future Legal Concepts

In the following parts we will discuss three alternative concepts for legal harmonisa�tion:

Environmental Code (part 6.2)

Law on Pollution Control (part 6.3)

Law on Pollution Control and Water Management (part 6.4)



The first concept – a Code - is the most comprehensive. It approaches the whole en�viron�mental legal system, including also such sectors as physical planning and the use of different natural resources (mining, forestry etc.). It would take considerable time to work out. The two other alternatives are more limited systematic solutions, possible to carry out within a rela�tively short period of time. They focus on pollution issues and, as regards the second alterna�tive, also on water management besides pol�lution control.



6.2	Environmental Code for Latvia



6.2.1	Introduction

Realising the growing complexity of the environmental legislation, several states today con�sider constructing a legal framework for basically all legal issues related to environmental protection and management of natural resources. One name often used for such a concept is ”Environmental Code”. A Swedish proposal on an environ�mental code will probably pass the parliament in spring 1998 (despite strong criti�cism because of legal technical deficiencies). Another state working on a code con�cept is Finland. Code discussions have started also in Estonia. 



Below we will outline a possible Environmental Code for Latvia. This outline may be seen as a radical change of the existing EPL that already takes a broad approach to environmental issues. The Code outline is of course rudimentary. A final construc�tion of an environmental Code should be preceded by discussions not only on the details, but also on structural alterna�tives. 



To understand the purposes and functions of an Environmental Code (discussed in part 6.2.3), we will first summarise the main content of the proposal (6.2.2). The final part (6.2.4) de�scribes the Code outline more closely.



6.2.2	Summary of the Content of an Environmental Code

The Code contains four main parts.



PART I includes certain general issues: 

Definitions.

Scope: All aspects of environmental protection and use of natural resources and energy. 

Aim: Sustainable development in Latvia is the principal goal, subordinated by the four politically adopted goals in the National Environmental Policy Plan, which hereby are codified.

Basic principles, internationally recognised, e.g. the Precautionary Principle.

Basic rights for the individual.

Basic functions of environmental legislation.



PART II includes the basic environmental legal instruments for implementation of the goals described in part I: 

Substantial requirements for everyone carrying out activities under the scope of this Code. Important precautions are to use the best available technique and to locate the activity at a place where the impact on the environment is a little as pos�sible, provided these precau�tions are not economically unreasonable. Besides pre�cautions, the substantial requirements include prohibitions, outer limits, which may normally not be breached, e.g. risk for con�siderable impact on human health.

Environmental Quality Standards and the basic elements for implementation of those.

Limitations of natural resources use.

Environmental Impact Assessments.

Natural Resources Tax.



PART III focuses on the organisation for implementation of environmental legisla�tion as well as the duties and powers of these institutions. It also contains legal mechanisms for public participation, including access to the legal system (appeals etc.) for individuals and organisa�tions.



PART IV regulates certain important environmental sectors, at first licensing and control of pollution and also certain issues closely related to pollution.



6.2.3	Purpose of an Environmental Code in Latvia

A new Environmental Code for Latvia should fulfil four important purposes.



a) The Code should implement environmental policies more efficiently than the pre�sent EPL. EPL was adopted in 1991 in connection with the liberation process and was at this time an important new legal framework for Latvia. However, not many of the rules in the EPL are directly governing environmental management in practice. The law includes some principles and defines certain competencies. A significant part of the law may be described as a ”mirror”, reflecting what is required according to other, sector environmental legislation. 



Some rules are generally described in EPL without being developed in sector legisla�tion. These rules in EPL are, so far, a paper product only. Moreover, there are instruments developed in sector legislation that are not reflected in EPL. E.g., defini�tions in EPL should be amended with respect to the development of sector legisla�tion. The present ”mirror” function is on the whole not very useful and in some situations even confusing. The risk is obvious that the legislator also in the future will miss to keep the information in EPL compatible with the development of sector legislation. The Code should change the approach in EPL, from a ”mirror” law to a directly operative law. The proposal presented here fulfils this function. The legal instruments in the Code, elaborated in directly subordinated regulations, will be applied in many different situations (compare c).



b) The Code should make the environmental legal system less disseminated than to�day. Part I - III of the Code gather the most important environmental legal definitions and principles, legal instruments, organisational issues and enforcement mechanisms. Part IV includes some important and comprehensive environmental legal sectors related to pollution. Thus, many legal issues are included in same legal framework instead of being regulated in different statutes. Of course, additional regulations would have to be adopted, but these would be directly subordinated the Code.



c) The Code should provide for harmonised and integrated legal instruments. The basic prin�ciples and requirements apply generally when activities are carried out and decisions are made according to part IV of the Code, but also according to the sector environmental legislation outside of the Code. The sector legislation (e.g. the Regu�lations on Physical planning, Building Law and Subsoil Law) should include an explicit reference to the relevant parts of the Code, indicating that individuals and institutions must comply with these requirements.



This function of the Code is of great importance. The Code would legally implement one of the four environmental policy goals for Latvia, defined in the in the National Environmental Policy Plan:



”the integration of environmental policy into all branches and fields of life (the national economy in general, and in the strategic plans of its various branches, in legislation and, above all, in public awareness), thereby creating a basis for sustainable development in Latvia.”�



To illustrate the legal harmonisation and integration with a concrete example, pre�sume the following substantial requirement in the Code: 



”Activities within the scope of this Code must be located at a place where the environ�mental impact is as little as possible”, provided the costs are not unrea�sonable in relation to the environmental benefits.”



As the chapter on substantial requirements applies generally, meaning both individu�als and institutions have to comply with them, the following legal practical conse�quences would follow:

It would not be possible to issue a licence according to part IV of the Code if there are other places where the pollution would cause less impact on humans and the environment and the costs of using that place are not unreasonable.

The requirement would apply directly to municipalities and other institutions making deci�sions according to the Regulations on Physical Planning, e.g. when planning for a new development area.

The Building Board would not be able to issue a permit to build an airport or other harmful installations, according to the Building Law, if the location preconditions in the Code are not complied with. Alternative places would have to be con�sidered.

If a road has to be constructed within a forest, for timber transportation purposes, the Code’s location requirement would apply. Another example is drainage of wet forests. Ditches would have to be located to avoid, as far as reasonably possible, harmful impact on biodiversity.



d) Finally, but not at least important, the Code should be the most important platform for implementation of international law and, in particular, a fast and systematically clear imple�mentation of EC law. As indicated below, there are links to EC legislation from almost all chapters in the Code. Several regulations directly subordinated basic provisions in the Code would carry out the more precise transpositions.



6.2.4	Outline of an Environmental Code for Latvia

This outline does not include details.� If it is considered as a good idea, in principle, to develop an Environmental Code for Latvia, it is necessary to think more carefully about the content, the links between different chapters within the Code and the links with other, sector environmental legislation. It is also necessary to complement a Code with several regulations and instructions where the details concerning proce�dures etc. are included.



An Environmental Code could have the following content in principle.



part i	general

Chapter 1	Definitions

Comment: To implement the Code efficiently it is necessary with clear definitions of key terms. The present EPL includes definitions but there is an obvious need to review them (also if keeping the present structure of EPL).

Chapter 2	Scope of the Code

This Code applies to the use of land and water areas, buildings or other installa�tions, if there is any risk for damage or other negative impact on land, air, waters or other natural resources, including biodiversity, or for mismanagement of natu�ral resources or energy.

This Code does not apply to ...



Comment: Like the present EPL, the Code includes both pollution and the use of natural resources and energy.



All stationary activities are included, not only the use of buildings and installations (factories etc.) but also the use of land and water as such, e.g. forestry, agriculture and minerals extrac�tion. Mobile sources as such are excluded. It would be difficult to use the same legal instru�ments on mobile sources as such, as the preconditions are typically different. However, the Code applies to mobile sources indirectly in many situations. The Code applies to roads, har�bours, airports and other installations where mobile sources are used. The Code requires that such installations are located at the best place from environmental point of view. E.g., a pre�cautionary measure accord�ing to the Code is to limit the amount of mobile sources to be used at the installation (e.g. starting and landing of aeroplanes at an airport). Specific legislation (outside the Code) should control mobile sources as such (e.g. the content of hazardous sub�stances in car exhausts).



As regards the second section, it is necessary to clearly identify situations excluded from the Code, e.g. impact on working environment, where instead other specific protection legislation applies.

Chapter 3	Aims and Functions of the Code

The principal goal of the Code is to provide for a development that ensures satis�faction of the present generation’s day needs without jeopardising the satisfaction of the needs of future generations (sustainable development). �

Subordinated goals are:	�- To significantly improve the environmental quality and ecosystem stability in areas with increased risks to human health, while at the same time preventing deterioration of envi�ronmental quality in the rest of Latvia.	�- To maintain and protect the current level of biodiversity and landscape charac�teristics of Latvia.	�- To achieve sustainable use of the natural resources in Latvia.	�- To integrate environmental policy into all branches and fields of life, including the national economy and the legislation.

�Comment: Sustainable Development is the main goal adopted at UNCED 1992 and part of several legal acts and policy documents, international as well a s national. It is partly reflected in the EC Treaty (article 2),� and also in article 2 and 11 of the Lat�vian EPL. It is included in a draft Latvian Law on Development Planning, in the National Environmental Policy Plan for Latvia as well as in other policy and legal documents. 



”Sustainable Development” is a very broad concept. It should be specified with spe�cial atten�tion to the Latvian situation. Different sub-goals should therefore be adopted, with direct reference to the four goals in the National Environmental Policy Plan.�

Chapter 4	Basic Environmental Principles 

The fact that it can not be determined for sure that a certain environmental impact may occur is not an argument for avoiding precautionary measures and, if neces�sary, avoiding a harmful activity as such (Precautionary Principle).

Persons responsible for polluting activities must cover the costs for precautionary measures and pollution damages (Polluters Pay Principle).

Environmental damages shall as a priority be rectified at source. 



Comment: These principles above are included in the EC Treaty, art.130 r(2). They are found also in other international conventions and similar documents. Some are reflected at least partly in article 2 of the present EPL. From a legal point of view it is especially important to include the Precautionary Principle and the Polluters Pay Principle. Also others could of course be codified.



An important legal consequence of this Precautionary Principle is, that the person (polluter etc.) who claims a precaution or prohibition is not necessary, has to prove that there is no rea�sonable suspicion for environmental impacts. As there very often are uncertainties connected with environmental issues, such a principle would be of great importance in practice, in con�nection with permitting and other decision-mak�ing.



The Legal Function of Environmental Principles:	�Environmental principles shall be applied when new legislation is issued which have any relation to the environment and use of natural resources and energy. The interpretation of environmental legislation shall be carried out in light of the envi�ronmental principles.



Comment: Legal principles are by nature abstract and there is a risk that they will rest on the paper if no further instruction is given. This rule promotes application of the principles in the legislative process and, to some extent, in the decision-making.

Chapter 5	Basic Environmental Rights for the Individual

Every person shall have the right to a qualitative life environment.

Every person and organisation shall have the right to receive environmental information under the preconditions specified in part III of this Code.

Every person and organisation shall have access to the legal system under the pre�condi�tions specified in part III of this Code.



Comment: The present EPL (at first articles 11-17) emphasises individuals and organisations right to the environment, in different respects, at first articles 11-17. It includes not only the right to a qualitative life environment as such, but also access to certain environmental legal and other instruments.



The same approach is in principle adopted in EC and international law and policy. E.g., both UNCED 1992 and the EU Fifth Environmental Action Programme includes the necessity to promote public participation, not at least to ensure the implementation of environmental legal requirements. There is an EC directive 90/313 providing right to environmental information for all individuals within the Community. Thus, it is motivated to include the basic environ�mental rights for the individual in a special introductory chapter in the new EPL. More con�crete provi�sions will be included in part III of the Code and in other legislation.

Chapter 6	Basic Functions of Environmental Legislation

The function of Latvian Environmental Legislation is at first to implement inter�national law, EC law and Latvian national environmental policies.

When in a particular case there are different legal requirements on environmental protec�tion or management of natural resources or energy, each requirement in each statute must be complied with, provided the law does not state otherwise.



Comment: Section 1 is rather obvious, but still an important information. Section 2 reflects a ”principle of separate legal bottlenecks”. Although the Code would increase harmonisation, it is not possible to fully avoid overlapping legislation and overlap�ping legal requirements. To be able to carry out a harmful activity it is necessary that all the legal requirements are com�plied with (each requirement is a separate bottle�neck for the activity). This is especially important when requirements differ from one statute to another. E.g., requirements on forest management are less developed in the Civil Law compared to the forestry legislation. It is not legally correct to comply with the Civil Law requirements only, although this is what could happen in practice. The principle of separate legal bottlenecks should counteract such wrong�ful imple�mentation.



One important consequence of this principle concerns the implementation of ”substantial requirements” in part II. Thus, if sector legislation includes a more far-reaching requirement than the Code this will prevail, and vice versa.



To avoid overlapping in a specific situation, the legislator may explicitly exclude the applica�tion of a statute or a legal requirement. If so, the ”principle of separate bottle�necks” will automatically not apply. Furthermore, the situation is specific as regards relation between national Latvian legislation and directly effective EC legislation. The latter could prevail although being less strict (see further above, part 5.3-5-4). We presume that these legal con�flicts will be regulated in a constitutional rule, set�ting aside this provision in the Code. 



part ii 	 basic legal instruments

Chapter 7	Substantial Requirements

When planning for and carrying out activities within the scope of this Code, the following precautionary measures apply:

The activity shall be located at a place where the impact on the environment is as little as possible.

The best available technique and practice shall be used to reduce impact on the envi�ronment.

The use of non renewable natural resources and energy shall be reduced as far as possible, if in the particular case this does not lead to unacceptable impacts on the envi�ronment.

The generation of waste shall be reduced as far as possible.

The use of a chemical substance or product, a genetically modified product or an energy or natural resource is not allowed, if the use of an alternative sub�stance, product or resource is likely to cause less damage or other impact on land, air, water or other natu�ral resources, including biodiversity, or less mis�management of natural resources or energy (”substitution principle”).

The requirements above apply as long as it has not been proved that the costs for the requirements are unreasonable compared to the environmental benefits.



No activity is allowed if there is a risk for significant impact on health or serious damage to the ecosystem, no matter the financial costs or other benefits. How�ever, the Cabinet of Ministers may issue a licence if the national interest of the activity clearly outweighs the environmental disadvantages.



	Specific prohibitions are included in chapter 8 and 9 of the Code.



Comment: This part includes different kinds of precautionary measures (1), including a sub�stitution principle (compare Law on Chemical Substances). The requirement to use best avail�able technique (BAT) is connected with the IPPC directive but also with other international documents, e.g. the 1992 Baltic Sea Convention. There are also certain requirements on tech�nique in the present Latvian legislation.�



All requirements in section 1 apply provided the costs are not unreasonable in rela�tion to the environmental benefits. Certain criteria can be adopted for the judgement of what is economi�cally unreasonable, but a certain amount of legal uncertainty will remain. 



The Code does normally not allow activities causing risk for serious environmental impacts; section 2. However, it may be considered as necessary to accept these im�pacts very occasion�ally. If so the decision should be taken on a high political level. In addition, neither environ�mental quality standards (chapter 8), nor determined limits for the use of natural resources (e.g. extraction of minerals or fish, chapter 9) may be breached. 



The function of substantial requirements is of great importance from the legal har�monisation and integration point of view (compare above part 6.2.3, at c).

Chapter 8	Environmental Quality Standards (EQS)

Obligations to establish EQS (e.g. requirements in EC directives)

Procedure for determination of EQS.

Legal consequences of EQS.

Implementation of EQS (determination of maximum loads, review of existing permits, implementation plans, trade of emission rights etc.).



Comment: This chapter is important not at least to ensure the full implementation of EQS based on several present EC directives and the future Air and Water framework directives. The present Latvian legislation does not ensure implementation of EQS. Compare part 2.3.2, H.

Chapter 9	Limitation of Natural Resources Use

Comment: These rules are already in article 20 of the present EPL. Today general limits on the use of natural resources may be applied to protect fish stocks (Fishing Law) and to spare mineral resources (Subsoil Law).

Chapter 10	Environmental Impact Assessments

Comment: The provisions in the new Law on EIA, implementing the EC Directive on EIA, would instead be transferred to this chapter of the Code. 

Chapter 11	Natural Resources Tax

Comment: The provisions in the Law on Natural Resources Tax would instead be placed in this chapter of the Code.





part iii	administration, enforcement and participation

Chapter 12	The Basic Environmental Organisation

The organisation of MEPRD and subordinated institutions, including the compe�tencies in general.



Comment: These rules are already in the present EPL (parts 2 and 8). 

Chapter 13	Specific duties and rights (powers) of MEPRD and subordinated institutions

Rights to issue orders, to make inspections, to demand for information etc.



Comment: These issues are included in article 44 of the present EPL. It is important that the powers may be used not only to control permitted activities (compliance with permit condi�tions) but also to control that non-permitted activities comply with the legal rules as such, in particular the substantial requirements in chapter 7 of the Code.

Chapter 14	Legal Procedural Provisions

Preconditions and procedures for appeals of an administrative legal decision.

Preconditions and procedures for access to courts as regards environmental issues.



Comment: Compare article 57 in the present EPL that includes some of these issues, very briefly. These rules should be developed. It is also necessary for Latvia to pro�vide access to Courts with respect to on one hand the European Convention on Human Rights and on the other hand the right for individuals to go to Court in cases when there is direct effect of a directive. These issues have been discussed above in this report (see further above, part 3.3.2).

Chapter 15	Specific Environmental Rights for Individuals and Organisations

Right to obtain environmental information.

Obligation to arrange for public hearings.

Preconditions for access to the legal system for individuals and organisations.



Comment: Several provisions in the present EPL include requirements on right to environ�mental information. The procedure for obtaining such information should be developed (e.g. in regulations subordinated this chapter). It is also necessary to regu�late the right to informa�tion that is both environmental and commercial. This issue is discussed above (part 2.2, N). The EC directive 90/313 on the Freedom of Access to information on the Environment should be implemented in this chapter and one of the consequences would be to provide access to environmental information also for inhabitants in other member states.



The basic preconditions for arranging public hearings should be included here. More specific issues related to hearings should be regulated in connection with EIA (chap�ter 10) and per�haps in other statutes where hearings normally occur.



The third section above concerns what individuals and interest groups should have legal standing in courts, right to appeal to administrative legal decisions etc. Should all persons have ”legal interest” in all environmental issues or should this term be interpreted more nar�rowly so that access is only provided those persons and groups that are more directly con�cerned by the impacts of the activity? These issues are solved rather differently among other states. In Latvia the legal standing is wide, although the general rules in EPL are not perfectly clear.� With respect to this Law and to the positive attitude taken in the National Environ�mental Policy Plan to pro�mote public awareness, it logical to maintain a wide legal standing, including e.g. environmental organisations.



part iv	specific environmental sectors

Chapter 16	Control of Pollution

Scope: all sources included in the scope defined in chapter 1, provided there is any risk for pollution of the environment, through direct discharges, accidents, leakage or otherwise.

The substantial requirements included in chapter 7 apply.

The legal effect of Environmental Quality standards and implementation plans.

Specific issues connected with risks for accidents.

The integrated system for issuing permits. Based at first on the IPPC directive, a permit is required for certain types of environmentally dangerous installations. EIA is required according to chapter 10 of the Code.

Power for Cabinet of Ministers to issue regulations concerning general require�ments on emission limits, technical functions on equipment, classification of areas and other specific issues related to polluting sources (Several EC-directives).

Control of polluting sources, both those that have obtained a permit and others within the scope of this chapter.

Specific legal instruments concerning restoration (clean-up) of polluted areas.

Environmental Damages and Insurance.



Comment: This chapter takes a very broad approach to pollution control, including not only big factories and similar installations, but also other stationary sources (e.g. roads, agriculture and forestry). Both direct discharges and other polluting activities are covered.



There are several important connections with other chapters of the Code. The sub�stantial requirements (chapter 7) apply to all sources within the scope, no matter whether or not a permit is required. Environmental Quality Standards and the mecha�nisms for implementation of these standards (chapter 8) are closely related to pollu�tion control according to this chapter. EIA (chapter 10) is directly connected to the permit procedure. Environmental certification (chapter 18) may be included in the permit procedure. If a permitted source violates the permit conditions or if a non-permitted source violates the substantial requirements, the inspection will use enforcement instruments, e.g. issue an order on the polluter (chapter 13). Appeals and legal standing in connection with licensing and other decisions are regulated in chapters 14-15.



The chapter implements several EC directives. Most important are the IPPC and Seveso directives, which as far as possible are co-ordinated in the permit procedure.

Chapter 16	Control of Chemicals

Comment: The provisions in the new Law on Chemical Substances and the subordi�nated regulations would be placed in this chapter instead, which consequently would be the basis for implementation of EC directives on chemical substances and prod�ucts.

Chapter 17	Waste Management

Comment: The provisions in the Law on Hazardous Waste and new the Law on Municipal Waste, or perhaps a new law on all kinds of waste, would be located to this chapter, which would be the basis for implementation of the EC legislation on waste management.

Chapter 18	Environmental Certification

Comment: This chapter would be the basis for voluntary measures in accordance with certain EC directives, e.g. EMAS.



6.3	Law on Pollution Control

6.3.1	Summary of the proposal

A Law on Pollution Control would be more limited than the Code alternative, although it may be seen as first step towards a future Environmental Code. As regards the pollution issues, however, it would be a framework law with important functions. First, the Law should be a common base for several EC-directives related to pollution, at first the IPPC directive but also e.g. the Seveso directive and direc�tives including environmental quality standards. This is essential as several of the directives are closely related. 



Secondly, the law should include different pollution issues. This is important from environ�mental point of view and for implementation of environmental quality stan�dards. The law should apply to all kinds of emissions (except perhaps ionising radia�tion which is controlled specifically already) and to pollution of both air, water and soil (soil pollution is not con�trolled by present the Latvian legislation). The Law would apply to different kinds of sources that may cause pollution, through dis�charges, accidents, diffuse leakage or otherwise. Thus, not only the big and medium size IPPC-installations (factories etc.) would be included, but also e.g. small installa�tions, forestry, agriculture, roads and airports. Licences should control the most important point sources. Legal substantial requirements (e.g. to use best available technique) should be enforced also on the non-licensed activities, by the use of addi�tional instruments.



Thirdly, the law should be based on an integrated judgement of pollution issues, a clear dif�ference compared to today. There are two integrated judgements, on one hand of different environmental media (air, water, soil), on the other hand of all aspects related to the pollution risks, e.g. the industrial process, the management of waste and natural resources, energy use and the risk for accidents. This integrated judgement is essential in relation to the IPPC direc�tive.



6.3.2	The present situation in Latvia

Report I from this project describes the specific legislation on pollution control. The legisla�tion differs between air and water pollution control. Air pollution is controlled at first through the Air Protection Law and subordinated standards etc. Water pollu�tion is controlled at first by the Water Use Permit Regulations, from 1997, and addi�tional standards. The procedure for determining air pollution permit limits is based on a calculation programme. As regards water pollution, the new regulations have introduced a more flexible judgement, and are in this respect closer to the IPPC directive. Another important statute is the Natural Resources Tax Law; the taxation is directly connected with the permit limits as regards both air and water pollution.



The location of polluting sources is determined separately in Latvia. Most important in this respect are the Regulations on Physical Planning and the Building Law. Also waste manage�ment and energy efficiency are issues separated from the pollution legislation.



Although the specific pollution legislation differs between air and water pollution, and although there is specific legislation for the judgements of location, waste and energy effi�ciency, an integrated approach is provided through assessments according to the Law on State Ecological Expertise. However, there are no developed legal requirements and procedures for this kind of issues. The State Ecological Expertise Board normally makes a more general assessment of the proposed activity and its’ location, leaving the concrete pollution issues to later decisions according to the pollution legislation.



In one respect the Latvian legislation is more integrated than the IPPC directive. The Water Use Permit Regulations apply to both polluting activities (discharges etc.) and to other water management. These issues are considered at the same occasion and included in the same per�mit. This is important from environmental point of view as both activities normally concern the same water ecosystem. We will come back to this issue in part 6.4.



Finally, there is no specific legislation for the pollution of soil. Neither is it perfectly clear what is included in the Air Protection Law; ”air pollution” is not defined. Ionising radiation is regulated separately from other pollution.



6.3.3	Legal Pollution Control in other States

States have adopted rather different legal concepts for permitting and control of pol�lution. One distinction concerns the role of legislation. Some states, e.g. Sweden and Ireland, use legislation that to a great extent delegates to institutions to decide upon the level of protection in each case, normally in a permit. The substantial require�ments in the legislation are provid�ing for some degree of discretion and flexibility. In some other states, e.g. Czech Republic, the legislation itself includes general emis�sion standards and there is no permit required for individual polluters. 



Another distinction is between states with a ”multi-media” approach (all kind of pollution) and those with a ”media specific” approach; different statutes for different kinds of pollution, sometimes also different institutions for the permitting and control of air, water etc. Sweden and Denmark are examples of countries with a multi media approach, while most of the for�mer Soviet states, but also some of the states within EU, e.g. Finland, still have a media spe�cific legislation (although an integrated licence is issued for air pollution and waste manage�ment). Ireland has a special ”multi media” legislation for IPPC installations, but ”media spe�cific” legislation for small installations and other kinds of polluting sources.



A third distinction concerns the choice of chemicals (fuels etc.), waste management, energy production and conservation, recycling and reuse and other issues connected with the whole process within an activity. The traditional approach in most states has been to focus on the pollution as a separate issue, in particular the emissions that leave the pipe. However, several states have moved, or are moving, towards a more integrated approach because of the close connection between those issues and pollu�tion. Denmark and Sweden are two examples.



A fourth distinction concerns the location of a polluting source. The legal solution in Latvia today, to consider the location separately from limits for emissions etc., is adopted also in many other states, e.g. Ireland. In e.g. Sweden, the legal construction is somewhat different. Also Sweden has specific legislation for physical planning and building permits. However, there is an additional location requirement in the Envi�ronmental Protection Act: ”Environmental hazardous activities must be located at a place where the aim of the activity can be reached with as little impact as possible on the environment, without unreasonable costs”.� This requirement is seen together with other requirements on precautions (the possi�bilities to reduce pollution by puri�fication or otherwise). It means, in practice, that a licensing board may deny a permit according to this section of the Environmental Protection Act on the grounds that there is reason to believe that another places is better, without unreasonable costs. A previously adopted physical plan or a previously issued building permit, allowing the activity at the “non-accepted” place does formally not obstruct such a decision.



A fifth distinction has been discussed already. States have adopted different institu�tional arrangements for licensing and control of polluting activities. In some states, the same insti�tution is responsible for both licensing and control, e.g. the Irish EPA. Another solution is to divide the powers; in e.g. Sweden, a National Licensing Board is responsible for licensing of big installations, while the EPA and subordinated institutions are responsible for control (supervision). Some states put the responsibil�ity on Courts to license polluters.  The Water Courts in Finland issues licenses for water pollution, but the plans are to instead establish one national licensing board and five regional environmental boards for an integrated licensing of air and water pollu�tion. By contrast, The Swedish parliament will most likely very soon sub�stitute the National Licensing Board with four Environmental Courts (that in practice will be a department within a traditional civil court).



A special question concerns delegation of powers. It is very frequent that the actual supervi�sion is delegated to regional or local level. It is also common that licensing of small, and sometimes also medium size, installations is carried out by these lower level institutions.



To conclude, different solutions have been adopted in different states. There seems to be a trend towards integrated pollution control, including different types of pollution and also different issues related to pollution, e.g. energy and waste management. E.g., the Czech republic will adopt an IPPC law. Also Finland will probably adopt a system for integrated licensing of air and water pollution and waste management. The next step planned for Finland is to adopt an Environmental Code. In Sweden, which has had integrated licensing since 1969, an Environmental Code will probably be adopted very soon, providing for even further inte�gration. 



It seems that the experience is generally positive in states that have shifted from a divided to an integrated pollution control system. This is clearly the case with Ire�land. We do not know of any state that intends to shift from an integrated to a divided approach. However, there are some states within EU having a divided system today that are reluctant to adopt a far reaching integrated system for permitting and control.



6.3.4	The IPPC Concept

The function of IPPC is to counteract and reduce pollution of air, surface and ground water and soil through co-ordinated actions. There are several advantages with this approach:



Air, surface water, subsoil water and soil are media related to each other. E.g., while it may be relatively harmless to pollute the air in an area, the pollutants may later reach sensitive waters and cause severe damage on these. IPPC requires a judgement of all possible envi�ronmental impacts in one context.

Another kind of integration concerns aspects related to pollution, directly or indi�rectly. Waste management, energy consumption and risks for accidents are important issues that are included in the integrated judgement.

IPPC focuses on all the specific circumstances in each case and thereby provides for cost-efficient protection. If e.g. in one case it is most important to protect the groundwater, most money should be used to prevent pollution of this media. Fur�thermore, by judging all aspects of the process within a specific activity, it is pos�sible to identify where the most efficient protection measures are to reduce the total production, to burn at a certain tem�perature or to recycle energy etc. The flexible approach should improve the possibilities to consider innovations.

If only one permit is required, the operator would have to apply only once (”one stop shop”). If he is not content with the decision he can appeal to this one permit.



6.3.5	IPPC Directive

Legal systems for integrated pollution prevention and control have been adopted by some states long ago (in Sweden 1969). The first important international document was a recom�mendation by OECD in 1991. In EU, the Directive on Integrated Pollu�tion and Prevention Control (IPPC) was adopted 1995. It shall be implemented in 1999. The IPPC directive applies to certain big and medium-size industrial and industrial-like installations specified in annex I of the directive. It is a minimum har�monisation directive, meaning the member states are free to adopt more stringent requirements and to include also other installations than those listed in the directive.



The directive requires a multi media approach. It is necessary to consider pol�lution of air, water and soil together during the licensing procedure. Waste and energy issues, as well as the risk for accidents, have to be included in the integrated judge�ment. The procedure means flexibility and consideration of individual circumstances. Also the supervision and control must be integrated.



The directive includes some important substantial requirements.� One is to use the ”best available technique” (BAT). There is a continuous discussion within EU on how to specify this term. The directive also prohibits ”significant pollution”. It requires reduction of the generation of waste, efficient use of energy and prevention of accidents. A license shall include conditions concerning these requirements, emis�sion limits based on BAT, how to pre�vent transfer of pollution from one media to another, how to protect soil and groundwater and, if necessary, how to manage waste.



The IPPC directive does not explicitly require one integrated permit. It seems to be formally possible to keep a separate licensing system for air and water, as in Latvia today. If so, it is necessary to add an integration procedure where all issues (all pol�luted media, waste, energy and accidents) are considered. Limits and other license conditions are determined as a result of this integrated judgement. Several member states, e.g. Austria, which have divided pollu�tion legislation today, are seriously con�sidering such an additional proce�dure. However, the unclear issue of integration could become a conflict between the Commission and these mem�ber states. It may have to be solved by the Court of Justice eventually.



6.3.6	Law on Pollution Control in Latvia?

a) As indicated above, it seems possible for Latvia to maintain a divided legislation for licensing of pollution, provided there is an additional procedure for integrated judgements, which connects the two licensing procedures. The question here, at first, is if Latvia should chose this system or integrate the legislation further. The main argument against a new co-ordinated Law on Pollution Control is the complications connected with altering the existing system in Latvia, although integrated judgements are not completely unknown today.



There are several arguments for a new co-ordinated Law on Pollution Control in Lat�via. The most important are described already: ”multi media” approach, integration of different aspects directly or indirectly related to pollution (waste, accidents etc.), cost efficient environmental protection and ”one stop shop” (part 6.3.4). In addition, it seems difficult for Latvia in practice to combine the separate air and water licens�ing with an additional procedure for integration matters. It is probably less compli�cated and time consuming to have one law and one proce�dure. Moreover, the inter�national trend is to co-ordinate the legislation on pollution (and also other environ�mental issues) and the experience so far seems generally positive.



Our conclusion is that is better to adopt a new law (see further part 6.5, where the merits of the three framework law alternatives are compared). What might be worth considering is if the process towards this law should include two steps; the first would be to maintain the present divided system with the additional integration pro�cess, the second to establish the new law and the necessary institutional arrangements for implementation. However, as the Soviet legislation is now being phased out and new legislation is necessary just the same, it is per�haps more time efficient to adopt a new law directly .We have no definite proposal as regards this issue.



b) Next question is if new law should transpose the IPPC directive only or if it should include also other issues related to pollution. There are two main reasons for choosing the latter alter�native.



A new comprehensive Law on Pollution Control could be the basic legal frame�work for harmonisation of several related EC legal acts. The IPPC directive is connected with the Seveso directive. Both of them aim at prevention of accidents at installations. The lists of installations in the directives overlap considerably. There are also several directives regu�lating air and water quality that are con�nected with licensing and control of installations and other polluting sources. Important is also that the EMAS Regulations 1836/93 apply to industrial installa�tions and provides for voluntary precautions of different kinds. This sys�tem, which obviously has been successful in several states (e.g. Ireland), could also be included in this law.



Pollution of the environment today is normally caused by many different sources. The law should apply to all kinds of land and water use that may cause pollution of the environ�ment, by direct discharges, by accidents, by diffuse leakage or oth�erwise. A comprehensive law would provide for a co-ordinated pollution control of all polluting sources; apart from IPPC installations also e.g. roads, airports, harbours, mining, quarrying, peat extraction, agriculture and forestry would be in�cluded. This does not mean that all of these sources should be licensed. There are alternative forms of control available (see further part 6.3.7, chapter 9 of the law). 	��If Latvia does not include all polluting sources in the same law, additional legisla�tion will be necessary for the control of these. Such a system counteracts legal harmonisation; the risk is that there will be gaps and other inconsistencies, espe�cially if this additional legisla�tion is ”media specific”. The Irish legal system includes one law for IPPC installations (the EPA Law), and several separate laws for other polluting sources. It is not a well-harmo�nised legal system in that sense. It seems as if the legislation besides EPA Law is not so efficient; the legal control of agriculture, which as a branch contributes very much to the pollution problems in Ireland, has not been successful.�



6.3.7	Outline of a Law on Pollution Control in Latvia

This is an outline of a Law on Pollution Control in Latvia. It should be regarded as prelimi�nary. There is no use in going into further details before the Danish IPPC project has pre�sented their proposal on new IPPC-legislation.

Chapter 1	Definitions

Comment: Not at least important is to define ”pollution”. As the scope of the law is very wide ”pollution” should include e.g. noise, odour, dusting, changes of the tem�perature (in e.g. the water), light, radiation (at least non-ionising, compare scope below), blast waves and vibra�tions. It is useful to exemplify like this, but also to include an expression that includes unex�pected (perhaps not even known) forms of emissions.

Chapter 2	Scope of the Law

This law applies to the use of land and water areas, buildings and other installa�tions, if there is any risk for pollution of air, surface water, subsurface water or soil, through direct discharges, accidents, leakage or otherwise.

This Code does not apply to ...



Comment: Not only the big and medium size IPPC-installations are included, but also e.g. small industries, roads, airports and other polluting installations and agri�culture, forestry, mining etc., which may cause diffuse pollution of the environment. All kinds of pollution are included (compare chapter 1 above). The law applies al�ready to the risk for pollution (precau�tionary principle). As a result also risks for acci�dents are included (Seveso, IPPC). The law is directly limited to stationary pol�luting sources, but mobile sources using roads and other sta�tionary installations are controlled indirectly.�



Specific exemptions from the scope should be clarified. It is perhaps appropriate to exclude ionising radiation as this pollution type is regulated in the Law on Radiation Protection and Nuclear Safety, perhaps also the use of genetically modified species, e.g. in agriculture, pro�vided also this activity is regulated in specific legislation. However, these matters should be discussed carefully. The idea is that this frame�work law should include all kinds of pollution and thereby provide for a harmonised legal control. The risk with special legislation besides the law is contradictions, gaps and other inconsistencies. If decided not to include e.g. ionising radiation, Latvia should assess the instruments and requirements in the Law on Radiation Protection and Nuclear Safety and, if necessary, change them to reach the same protection level as in the Law on Pollution Control, at least.

Chapter 3	Principles to be applied when implementing the Law

The fact that it can not be determined for sure that a certain environmental impact may occur is not an argument for avoiding precautionary measures and, if neces�sary avoiding a harmful activity as such (Precautionary Principle).

Persons responsible for polluting activities must cover the costs for precautionary measures and pollution damages (Polluters Pay Principle).

Environmental damages shall as a priority be rectified at source. 



Comment: Compare Environmental Code above.�

Chapter 4	Substantial requirements

When planning for and carrying out activities within the scope of this Law, the following precautionary measures apply:

The activity shall be located at a place where the impact on the environment is as little as possible.

The best available technique and practice shall be used to reduce impact on the envi�ronment.

The use of non renewable natural resources and energy shall be reduced as far as pos�sible, if in the particular case this does not lead to unacceptable impacts on the environ�ment.

The generation of waste shall be reduced as far as possible.

The use of a chemical substance or product, a genetically modified product or an energy or natural resource is not allowed, if the use of an alternative sub�stance, product or resource is likely to cause less damage or other impact on land, air, water or other natu�ral resources, including biodiversity, or less mis�management of natural resources or energy (”substitution principle”).

The requirements above apply as long as it has not been proved that the costs for the requirement is unreasonable compared to the environmental benefits.



No activity is allowed if there is a risk for significant impact on health or serious damage to the ecosystem, no matter the financial costs or other benefits. Specific prohibitions are included in chapter 4 of this Law. However, the Cabinet of Ministers may issue a licence if the national interest of the activity clearly out�weighs the environmental disadvantages.



	Specific prohibitions are included in chapter 5 of the Law.



Comment: The substantial requirements apply directly to all polluters that are included in the scope of this law. The requirements are the same as in the Environ�mental Code above.�

Chapter 5	Environmental Quality Standards

Obligations to establish EQS (e.g. requirements in EC directives)

Procedure for determination of EQS.

Legal consequences of EQS.

Implementation of EQS (determination of maximum loads, implementation plans, trade of emission rights etc.).



Comment: This chapter is important not at least to ensure the full implementation of EQS based on several present EC directives and the future Air and Water framework directives. The present Latvian legislation does not ensure implementation of EQS.  Compare part 2.3.2, H.

Chapter 6	Specified Pollution Prevention and Control Requirements

Comment: The Cabinet of Ministers is empowered to issue regulations concerning specific requirements. These are useful complements to the more vague substantial requirements (chapter 4). They could e.g. concern limits on certain emissions, techni�cal functions on equipment, restrictions on agriculture and forestry not to carry out specified polluting activi�ties within a certain distance from waters and classification of areas and other specific issues related to polluting sources. Some of these require�ments would implement requirements in certain EC directives.

Part 7 - Licensing

Before starting the construction of an installation listed in annex I, the operator must obtain a license from the licensing institution. A license is also required if such installa�tions are altered in such a way that more or different pollution may occur.

A license may not be issued in contravention with the principles and require�ments in chapter 3-6.	�

Part 7 includes also e.g.:

The licensing procedure (e.g. the role of EIA and public participation).

Review of licences.

The formation of a licensing institution



Comment: Annex I should include activities that need to be licensed according to the EC legislation, at first the IPPC directive. The annex should also include such activi�ties that, with respect to the situation in Latvia, are significant polluters and thus especially important to control in advance.

Chapter 8 - Notification

Before starting or altering installations and activities listed in annex 2, the opera�tor must submit information to the REB. 



Comment: This requirement applies to polluting sources that, normally, are not so hazardous that a licence is required. By the requirement to notify, including inform�ing about design, pos�sible im�pacts etc., the REB can consider in each case whether an action (see chapter 9) is necessary.

Chapter 9 – Enforcement Duties and Powers

Comment: This chapter provides for control of polluting activities with licences. The function is to counteract exceeding of the limits and other conditions in the license. Chapter 9 has also another function, which is at least as important. There must be an active control of the (probably many) sources (small factories, agriculture, forestry, harbours etc.) that are not licensed but still included in the wide scope of the law (compare chapter 2). The principles and requirements in chapters 3-6 apply also to them. If the polluter does not comply with these rules, enforcement according to this chapter would be carried out.

Part 10 - Voluntary Precautions

Certificates may be issued to polluters that agree to carry out environmental auditing and planning and to reduce pollution further than is required according to require�ments in this and other environmental laws.



Comment: This is the legal base for introducing an EMAS system in Latvia.



6.4	Law on Pollution Control and Water Management

As indicated above in this report, Latvia has today, from one perspective, an inte�grated legis�lation for water protection. The Water Law and, more important, the Water Use Permit Regu�lations apply to both water pollution and other water man�agement issues. If the same project includes both water pollution and e.g. water extraction, these issues are included in one and the same permit, which also is con�nected with the Natural Resources Tax system. The present legal system has one clear advantage from environmental point of view: all activities within a certain pro�ject that may cause impact on the same water ecosystem are assessed and judged at the same occasion.



The alternative presented above regarding Law on Pollution Control (part 6.3) means integra�tion of pollution issues, which also is the purpose of the IPPC directive. How�ever, this inte�gration means separation of water pollution issues from other water management issues; one integration substitutes another. Thus, Latvia should discuss the possibility to instead adopt a Law on Pollution Control and Water Management. Apart from the environmental benefits, this alternative would be a better legal framework for implementation of the EC Water Framework Directive.



We have not had the time to analyse these issues carefully. Presumably, this Law could be basically the same as the Law on Pollution Control (see above part 6.3.7). An additional chapter is necessary for water management issues. It must be possible to issue permits to and control water management (e.g. water regulation) also in cases when pollution issues are not at hand. The law should also be the base for the specific issues connected with the Water Framework Directive, e.g. water planning. Many issues would have to be specified in regula�tions subordinated to the law.

6.5	Summary and Proposals



It is especially urgent to construct a framework law for integrated judgements of sta�tionary, polluting activities. It is not enough to construct a law based on the IPPC Directive only, as this directive does not approach all polluting sources. To manage the complex pollution problems, not only discharges from big and medium size installations (which are not many in Latvia today) should be approached, but also sources that typically pollute less individually but significantly as a collective. Fur�thermore, the law should provide for implementation of several EC directives on pollution. A comprehensive Law on Pollution Control (see part 6.3) should satisfy these demands.



Another alternative would be to construct a Law on Pollution Control and Water Management (see part 6.4). This would provide for integration of both pollution and water management issues, which is an advantage from environmental point of view. It would be a framework law for implementation also of the Water Framework Directive.



It may be considered as a complicated and time-consuming task to include also water management issues in the same law. If so, it should be considered to regulate water manage�ment issues separately, but still provide for an integrated judgement with the pollution issues. If a project needs one permit for pollution activities and another permit for other water management (e.g. extraction of water), there should be an additional procedure for co-ordi�nated discussion of all water issues. The results of these discussions should be considered when issuing the separate permits.



Both alternatives should be possible to carry out within a year as regards the frame�work law. Subordinated regulations will take more time.



A future alternative is to construct an Environmental Code for Latvia (see part 6.2). Compared to the two more limited solutions above (pollution and water manage�ment), a Code would implement environmental policies in all relevant legal sectors and thus provide for broader legal harmonisation. This is also one of the four goals in the Latvian National Environmental Policy Plan.



However, under the present circumstances when the EU approximation process is very fast and new laws and regulations are issued continuously, it would be difficult and demand a lot of man resources to, at the same time, construct an Environmental Code. Before starting such a project, the Code issue should also be discussed on high political level in Latvia. As the idea is to integrate environmental policies in different sectors, also several other ministries will be concerned.



Proposals: 

Latvia should start the harmonisation of the legal system by constructing either a Law on Pollution Control or a Law on Pollution Control and Water Management. If there is time, the second alternative is preferable. It is indeed regrettable that law construction can not start immediately. The old Soviet legislation on pollu�tion control is being phased out. The substituting (temporary) regulations on spe�cific pollution issues will presumably not cover all aspects of pollution control. The risk for gaps, overlaps and other inconsistencies is obvious. The construction of a framework law should start as soon as the Danish IPPC-project has presented their result and, in any case, at 1 January 1999.

A discussion should start on the alternative to construct a future Environmental Code. 
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� Very occasionally, there could be a situation when one statute focuses on a special aspect of a more general issue (included in another statute). In these legal conflicts, the former rule takes over (”lex specialis”). These situations are presumably very few, as there are different purposes behind the statutes.

� Article 21, section 3.

� Law, article 29.

� National Environmental Policy Plan for Latvia, pp. 11-14.

� Report I, part 4.3.1.

� The proposal includes 18 articles instead of the 9 in the present Criminal Code.

� EPL, article 12.

� EPL, article 13.

� Constitutional Law of the Republic of Latvia on the Rights and Duties of a Citizen and a Person, article 30.

� Article 8. Also other, non-environmental, laws include provisions on secret commercial information.

� Statute of the State Ecological Expertise Board; article 1.3

� Draft Law on EIA, article 15.

� Articles 20, 28 and 40.

� Building Law, article 12. This requirement is especially important if significant public building are planned for.

� Article 13. This article is in harmony with article 18 of the Constitutional Law on the Rights and Obligations of a Citizen and a Person: Each person has the right to defend his/her rights and interests in court”. It is also in line with article 4 of the Civilprocedure Code which states that each person has the right to plead to court to defend his/her interests protected by the law which are encroached and contradicted.

� Section 2 of the Law. 

� Interview with officials at Irish EPA, Wexford, Ireland, September 1997.

� National Environmental Policy Plan for Latvia, p. 16.

� See e.g. NEPP, p. 38.

� Report I, part 8.3.

� Articles 11-16.

� Report I, part 4.5.

� Compare annex II, part II (report from workshop 22 May 1998).

� Compare annex II, part II

� Experience from workshop 1, see annex II.

� An IPPC procedure is used by the Ventspils municipality, in addition to the state (REB) control according to air and water protection legislation.

� Before 1969, the Water Courts were responsible for issuing permits to all activities influencing water quantity or quality, including discharges of pollutants.

� This follows from article 5 in the EC Treaty and ECJ case law, e.g. case 340/89.

� EPL, article 61. See also e.g. Law on Protected Belts, article 66.

� Development of the Latvian Approximation Strategy and Action Plans.

� Concerning this directive, see also annex I.

� See e.g. Jans and Krämer.

� EC Treaty, article 171.

� E.g., in an application to the ECJ, the Commission suggests a daily penalty of  7 750 ECU. This case concerns a second judgement against Belgium for non-compliance with the Birds Directive.

� EC Treaty, article 189, paragraph three.

� See also annex I where these issues are discussed in connection with the Birds Directive.

� Case 247/85, paragraph 9

� Case 236/85, paragraph 18.

� Case C-361/88, paragraph 24.

� Case C-339/87, paragraph 22.

� See e.g. case C-431/92.

� See instead e.g. Jans, pp. 151-187.

� See e.g. Case C-355/90, paragraph 11. Legal technical difficulties are not an excuse for non-compliance; Case C-329/96.

� See further Regulations on the Process of Administrative Law 1995, Article 10.

� According to Constitution, article 85, the Constitutional Court tries cases when there is doubt of the compliance of the laws with Constitution. 

� See further Constitution, article 81.

� Law on the Renewal of the April 1, 1925 Law on the Structure of the Cabinet of Ministers 1993, article 14.

� Regulations on Internal Procedure and Activity of the Cabinet of Ministers 1996, article 2.

� Law on the Renewal of the April 1, 1925 Law on the Structure of the Cabinet of Ministers 1993, article 15.

� Regulations on Internal Procedure and Activity of the Cabinet of Ministers 1996, article 4.

� Guide to the Approximation of European Union Environmental Legislation, p. 10.

� About 2 000 activities are licensed according to the Water Pollution Law and about 400 (IPPC installations) according to the EPA Law.

� Interview with officials at the Ministry of Environment, Dublin, Ireland, September 1997.

� ECJ Case 302/86.

� See further e.g. Jans, pp. 89 ff.

� In the literature on EC-law the term ”total harmonisation” is not used in a consequent way.

� It is sometimes difficult to determine what is included and what is not included in a directive.

� Directive 85/203 on Air Quality Standards for Nitrogen Dioxide, article 5.

� National Environmental Policy Plan, p. 18.

� National Environmental Policy Plan, p. 12.

� The outline has been presented at two workshops within this project, November 1997 and March 1998.

� World Commission for Environment and Development 1987.

� Article 2 uses the expression ”sustainable and non-inflatory growth respecting the environment”. It is disputed whether this formulation today, in light of the Rio declaration 1992, in fact means the same as ”sustainable development”.

� National Environmental Policy Plan, p. 11 f. 

� See e.g. Water Use Permit Regulations, article 25.3 and EPL, articles 29 and 52.

� Compare article 13 EPL and Report I, pp. 12 f. and 19.

� Swedish Environmental Protection Act, section 4.

� Article 3.

� Only a few farms are licensed according to the EPA Law.

� Compare chapter 2 in Environmental Code, above part 6.2.4.

� Chapter 4 in Environmental Code, above part 6.2.4.

� Chapter 5 in Environmental Code, above part 6.2.4.
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